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STATEMENT OF ISSUES PRESENTED 


Where the evidence was that the Government made secret electronic record- 


ings of a hotel room conversation participated in by Appellant, one of the co- 


defendants, and an undercover agent, that said conversation was the basis of 


the charges against Appellant, and that said recording was not available be- 
cause of intentional or negligent conduct of the Government: was Appellant’s 
conviction obtained in violation of his right to due process of law, when said 
recording was the only accurate evidence of said conversation and it should 
have been available to Appellant under the Federal Rules of Criminal Proce- 
dure, the Jencks Act, or Brady v. Maryland, 378 U.S. 83 (1963) and its 


progeny? 


Il. 


Did the Trial Court err in not granting Appellant’s motions to strike said 
agent’s testimony relative to said conversation as a sanction against the Govern- 
ment for its intentional or negligent failure to preserve and produce said 
recording? 


iil. 


Since the agent’s testimony about said conversation was tainted as obtained 
from an illegal electronic surveillance of said conversation without Court order, 


should Appellant’s conviction be reversed? 


IV. 


Did the Trial Court err in not granting a severance of Appellant’s trial 
from that of two cdé-defendants; where Appellant’s only connection with said 
charges was said conversation, Appellant neither being involved before nor after 
said conversation at any time, and where said co-defendants made a direct nar- 


cotics transaction with said agent some 10 hours after said conversation and 


where there was an abundance of evidence of prior dealings between said agent 


and one of said co-defendants? 


V. 


Should the Trial Court have dismissed the indictment against Appellant, 
where he was prejudiced because of the 10 week delay between said conversa- 


tion and his arrest. 


VI. 


Did the numerous errors committed during trial commulatively require a 
new trial: where 
A. The Government improperly referred to Appellant on a number of occa- 


sions by a ‘nick-name’ prior to any evidence being received. 


B. The Government’s opening statement did not make out a prima facie case 


against Appellant. 


C. The Government was not required to call a witness essential to prove its 


chain of custody of its evidence. 
D. Appellant’s requested instructions were denied. 


E. An instruction on Aiding and Abetting was given. 
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JURISDICTION STATEMENT 


The jurisdiction of this Court is founded on 28 U.S.C. 1291. 


STATEMENT OF THE CASE 
Preliminary Statement 


This appeal relates to the conviction of Appellant Bryant (hereinafter 
Bryant) on January 31, 1970 for violations of the Federal narcotics laws, 26 
U.S.C. 4704(a) and 26 U.S.C. 4705(a), following acquittal of a charge under 
21 U.S.C. 174. ; 


Bryant and two co-defendants, Herbert W. Johnson and William E. Turner, 
were jointly indicted for 3 narcotics offenses, 26 U.S.C. 4705(a) (sales count), 
26 U.S.C. 4704(a) (possession count) and 21 U.S.C. 174 (importation count) 
all of which allegedly occurred on January 31, 1969. 


Bryant was convicted solely on the testimony of a single Government 


agent, Federal Bureau of Narcotics and Dangerous Drugs agent, John B. Pope 


(hereinafter Agent Pope). Agent Pope, at trial, gave his uncorroborated rendi- 
tion of a 10-15 minutes conversation which allegedly involved Bryant, the 
agent, and "co-defendant Johnson in the agent’s hotel room on January 31, 
1969, at about 12:00 noon. 


This conversation was clandestinely electronically recorded and listened to 
through an ear device connected to said recording machine by other Government 
agents, principally Federal Agent Gary G. Warden. Agent Pope met with these 
other agents immediately after said conversation to reconstruct it. The tape or 


recording was unavailable at trial even though counsel had put the Government on_ 


notice that he desired to “discover” them shortly after Bryant’s arrest _on _April_ 
i3, ” 1969, at least as early as at a preliminary hearing on June 19, 1969 and 
in writing at least as early as September 11, 1969, yet Agent Warden made no 
attempt whatsoever to preserve them. And the Government’ 's lawyers made 
no attempt to inquire of Agent Warden of their whereabouts until early December, 
1969 - the « eve ( of trial. _ 


The hotel room conversation was Bryant’s only connection with the 
charges, other than being observed travelling to and entering Agent Pope’s — 
hotel with co-defendant Johnson; whereas, co-defendants Johnson and Tumer 
were involved in a direct transfer of narcotics for money with Agent Pope. 
some 10 hours after said conversation. There was also an abudance of evi- 
dence of prior dealings between Agent Pope and co-defendant Johnson and of 
their involvment with a female informer, but absolutely no evidence against 
Bryant other than said conversation. 


Operative Facts To Decide This Appeal 


What follows is a statement of the evidence given at pretrial motions on 
the day of trial and at the ensuing trial. The statement is in chronological 
order as it was given and is extensive to assist the Court in evaluating the 


complex and frequently contradictory evidence given by Government agents. 


PRETRIAL PROCEEDINGS AT TRIAL 


Trial counsel (same as appeal counsel) for Bryant learned from the prosecu- 
tion just a a few days before the trial began on January 26, 1970, ‘that r the tapes_ 
of “said hotel room: conversation had been discarded (A. 13). Following motions 
by_ counsel to dismiss the indictment and to suppress Agent Pope’ s testimony, 


the Trial Court called for the testimony of the agents (A. - 


Agent Warden testified that he had rented two adjoining rooms at the Holi- 

day Inn Motel, 15th Street and Rhode Island Avenue, N.W., Washington, D. C., 
for January 30 and 31, 1969, and that he (meaning he and the subordinate 
agents reporting to him) had set up electronic apparatus, so that the conversa- 
tions in Agent Pope’s room (No. 607) could be recorded and overheard by 
Agent Warden in the adjoining room (No. 608). The equipment comprised a 
microphone which was adjacent to a tube extending entirely through a hole 
made by Agent Warden through both of the walls between said rooms, the 
microphone being attached to the recording machine (A. 39). : 


The conversations in Agent Pope’s room were constantly monitored (lis- 
tened to with an ear device connected to said recording machine) by Warden 
and the conversations were also recorded on a tape. In response to the prose- 
cutor’s questions, Agent Warden did not know what happened to said tape 
(A. 30, 37, 41), lamely explaining that the tape was not made for eviderjce_ 
because an agent was involved, but ‘if an an informer had been involved the tape_ 
would have been preserved (A. 30, 32). Agent Warden testified that it was 
“... very possible that information that Agent Pope put in his report, came 
from the tape. . .” (A. 30, 31) and that at least he himself had played it back 
(A. 38). The Seen machine ‘was in operation at all times that conversations 
were taking place, and either Agent Warden or Agent Weisser was carefully lis- 
tening through the ear device to the conversations. 


Agent Warden had sole custody of and responsibility for said tape (A. 37) 


and he knew that it was the most accurate rendition of the conversations that 


took place. Yet, he took no steps to preserve the tape and did not contact a 


U.S. attorney to determine if he should preserve it (A. 36). Rather, Agent 
Warden merely put the tape in his desk drawer and made no effort to preserve 
it. And, when a request was finally made for the tape by the Government’s 
counsel for the first time in December 1969 (A. 43), only 2 months prior to 
trial and 10 months after said conversations, Agent Warden could not locate 
the tape (A. 37). 


Agent Warden informed Agent Pope that he would be in room No. 608 
with the recording and monitoring apparatus (A. 31) and that none of the 
Defendants knew of the apparatus. Further, Agent Warden had not secured 


a Court order to monitor said conversations (A. 31). 


Agent Pope testified that he observed the preparations for the electronic 
surveillance, that he knew his conversations were to be recorded when he met 
with the local surveillance agents after checking in, and that he knew his con- 
versations with Bryant were being recorded (A. 47). 


On direct examination, Agent Pope said he did not ever hear the tape 
and that no agent told him what the conversations _were A 50). However, 


ee 
on cross-examination, 1, he. stated. ‘the tape was available ‘to him: A. 44) and 


that he did discuss the contents of the monitored conversations with the_ 
agents who were doing the monitoring (A. 61, 62). 


Agent Pope indicated such tapes were saved only when a person other 
than an agent was involved, but not when an agent was involved (A. 57). He 
prepared his report on February 1, 1969 (A. 52), basically from memory. He 
had written some notes on his hand and some on paper (A. 51, 64) but de 
stroyed all of them (A. 64). Agent Pope’s testimony closed with the state- 
ment that he had no contact with Bryant either before or after said conversa- 
tion (A. 65). 


TRIAL PROCEEDINGS 


The Government’s opening statement did not make out a prima facie case 


against Bryant. The Government merely recited that Bryant, Johnson and 


Tumer sold narcotics to Agent Pope. The Government also referred to Bryant 
by nick-name, prior to any evidence being given (A. 90A et seq.) 


Agent Pope 


He rented room 607 at the Holiday Inn Motel and had a conversation 
therein with co-defendant Johnson on January 30, 1969, in which he told 
Johnson he would like to purchase a fourth (%) of a kilogram of heroin from 
Johnson (A. 109). 


Approximately 12:00 noon, on January 31, Johnson and Bryant came to 


Agent Pope’s room and immediately entered into negotiations for the purchase 
of a quarter kilo (% of a kilogram) of heroin (A. 109). After some discussion, 
the agreed upon price for one-eighth (1/8) kilo was $4,500.00 (A. 111). How- 

ever, Agent Pope was unable to remember the specific names by which heroin 


was referred to in this conversation (A. 112). 


Some time later that night, approximately 10:30 p.m., Agent Pope accom: 
panied co-defendants Johnson and Turner to a house in Washington, D.C., 
whereat Turner held a “baggy” while co-defendant Johnson put 36 “spoons” 
of heroin therein (A. 119). Johnson, Turner and Agent Pope returned to the 
Motel whereat Agent Pope paid the agreed upon price of $2,500.00 to 
Johnson (A. 121) 


On cross-examination, Agent Pope testified he had not seen Bryant prior 
to or after said conversation, and the only time he ever saw Bryant in connec- 
tion with the charges was in his hotel room shortly after noon on January 31 
for about 20 minutes (A. 161, 162). Contra to his direct testimony (A. 112), 
Agent Pope was now able to remember the terminology for heroin used in said 
conversation (A. 165). However, he did not use this terminology in any, of the 
official reports that he prepared (A. 166). 


Contra to his testimony at the pretrial proceeding (A. 51, 64), Agent Pope 
now indicated that he did not make any notes until after Bryant and Johnson 
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left (A. 169). He made some notes on a few pieces of paper as to time of 
arrival, what was generally said and time of departure. Agent Pope avoided 
answering the question — did he know that the exact language Bryant alleged- 
ly used was important as to whether there was a sale or not (A. 167) — for 
over two pages of recorded testimony before he stated it was important to 
record that type of conversation accurately (A. 169). But he did not do so in 
this case — he would rather rely on his memory (A. 170). After Bryant left 
and later Johnson, Agent Pope met with the surveillance agents to reconstruct 
the conversations (A, 170). Even though he had ample time and opportunity 
to do so, he did not' write down Bryant’s exact words (A. 171).! 


Agent Pope stated he prepared the report on February 4, 1969 (A. 172), 
4 days after said conversation, contra to his pretrial testimony that he prepared 
it on the day after said conversation and thereafter destroyed his notes (A. 52). 


After Bryant and Johnson left, Agent Pope went to room No. 608 to dis- 
cuss with the surveillance agents what transpired in the conversations with 
Bryant (A. 170, 175, 176), contra to his pre-trial testimony (A. $0) that no 
agent told him what 'the conversations were. And, later that night after John- 
son and Turner left room No. 607 following the transfer, Agent Pope discussed 
the case with Warden in room No. 608 and again downtown (A. 205). 


Agent Pope saw the equipment being set up and was familiar with it (A. 
181, 186) and testified that an electronic receiver-transmitter was employed 
(A. 182), rather than'the patchcord wire that Agent Warden had said was em- 
ployed. Agent Pope now stated categorically he had 


. .. no knowledge of the recording . . . [that] he did not 
listen to the tape. [He] don’t [sic] know that there was 
a recording. (A. 189). 


Whereas, he just as categorically stated at the pre-trial hearing that he knew 
recordings were to be made (A. 50) and that the tape was available to him 
(A. 52). 


1 The panel is requested to read Appendix pages A. 161 through A. 171. 
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On cross-examination, Agent Pope literally refused to answer the question 
of whether in the hotel room conversation involving Bryant that the price for 
1/8 kilo was $4,500.00 (A. 193-195). At first Agent Pope denied that this 
was the agreement because he was authorized to spend only $2,500.00 (A. 194). 
Yet, his testimony only a few hours before at the pre-trial proceeding was that 
the agreement in said conversation was $4,500.00 for 1/8 kilo (A. 111). ‘After 
being confronted with his testimony before the Commissioner (A. 198) and be- 
fore the Grand Jury (A. 207, 208) where he testified to an agreed price of 
1/8 kilo for $4,500.00 in said conversation, he relented and indicated that the 
hotel agreement was 1/8 kilo for $4,500.00 but that later that night he paid 
$2,500.00 for the 1/8 kilo (A. 199, 209, 211). Agent Pope had no contact 
with Bryant after he left room No. 607, Bryant was not present during the 
exchange of narcotics for money, and the change in price to $2,500.00 was 
negotiated at the time of transfer with Mr. Johnson (A. 209, 200). 


Over objection, the Trial Court permitted the Government to rehabilitate 


Agent Pope by reading over three pages of his testimony before the Grand 
Jury (A. 215-219) because Bryant’s trial counsel had impeached Agent Pope 

on the terms of the agreement made in said hotel conversation (A. 208).: Hard- 
ly any of the three pages read by the Government related to the agreement, 


but amounted to a restatement of Agent Pope’s entire direct testimony. | 


Agent Pope was then cross-examined by co-defendant Johnson’s counsel 
for almost the entire afternoon session of January 28, 1970 (A. 222-264). 
Johnson’s counsel, in attempting to establish a defense of entrapment, brought 
out an abundance of testimony on prior personal contacts on December 14 
and December 27, 1968 between Agent Pope and Johnson (A. 226, 249) and 
a number of telephone conversations between December 14, 1968 and January 
30, 1969 between Agent Pope and Johnson (A. 249, 250). Agent Pope ad- 
mitted knowledge of a female informer but did not know her name was Delores 
Snipes. He only knew her by a code number and did not remember whether 
she was in his hotel room with Johnson and himself on January 30 or 3] (A. 
233-234, 250, 254-256). Bryant was not mentioned at all during this entire 
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cross-examination and his counsel objected to such cross-examination as preju- 
dicial (A. 230). 


The Government next called a surveillance agent Cooper,? whose only tes- 
timony relative to Bryant was that he observed Johnson and Bryant in John- 
son’s car going to the hotel. He observed them enter the hotel, and Bryant 
leave the hotel about 20 minutes later. Agent Cooper did not see Bryant 


thereafter. 


Following the testimony of Government chemist Willard Washington,* the 
Government rested. Counsel moved for judgment of acquittal since the Gov- 
ernment had not introduced evidence of an essential link in the chain of cus- 
tody of the narcotics from Johnson to the chemist (A. 277, et seq.). There 
was testimony of narcotics passing from Johnson to Agent Pope to Agent War- 
den, but none from Warden to the chemist. This motion was denied. 


Agent Warden 


Because the Trial Court ruled that the Government did not have to call 
Agent Warden to establish an essential link in its chain of custody of the evi- 
dence, the defense was compelled to call him to elicit certain testimony. 


Agent Warden testified he arranged with the hotel for the Federal Bureau 
of Narcotics to use adjoining rooms No. 607 and No. 608 on January 30 and 
31, and that he set up the monitoring equipment. He monitored the conversa- 
tion which involved ‘Agent Pope, Bryant and Johnson on January 31, 1969, 
shortly after 12:00 noon, using an ear device connected to the recording ap- 
paratus. The entire conversation was recorded (A. 328-334). Agent Warden 
took the tape to his office a day or two later and probably placed teem in 
his desk. Agent Warden played the tape back (A. 334) but does not recall 


whether Agent Pope heard it; contra to his pre-trial testimony that said tape 


2 Agent Cooper’s testimony is not included in the Appendix. 
3 Chemist Washington’s testimony is not included in the Appendix. 
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was probably available to Pope. Agent Warden had sole responsibility for and 


custody of the tape until he placed it in his desk and he did not recall ever 
seeing it again (A. 334). Agent Warden made no efforts to save the tape ‘and 
never called a U.S. Attorney to determine whether the tape should be saved 
(A. 333-335). 


Johnson’s counsel, in attempting to establish an entrapment defense for 
his client, examined Agent Warden extensively on his knowledge of the prior 
dealings between Agent Pope and Johnson and the involvement of the female 
informer, Delores Snipes. Agent Warden admitted that the female informer 
was in Agent Pope’s hotel room on January 30, 1969 (A. 337); whereas Agent 
Pope disclaimed she was. Agent Warden testified he did not know who in- 
vited Miss Snipes to Agent Pope’s room on January 30, himself or Agent Pope, 
but that they both had her phone number (A. 338). 


Agent Warden and Agent Pope made a plan to get Johnson to come over 
to Agent Pope’s room (A. 342, 343). Although Miss Snipes was a cover: for 
Agent Pope and she was in the room on January 30, Agent Warden did not 
recall whether her voice was on the tape (A. 343), even though he played the 
tape back (A. 332, 356). Agent Warden testified he introduced Miss Snipes 
to Agent Pope on December 14, 1968 (A. 344), and that she and Agent Pope 
went from the Hotel America to 1230 — 13th Street, N.W. 


The tape recorder was not defective and the tape probably recorded 
the Bryant conversation accurately (A. 347). Agent Warden denied that there 
was any narcotics or alcohol used in Agent Pope’s room while Miss Snipes was 
there (A. 348). He prepared an extensive 7 page report on this case, yet failed 
to mention therein that tape recordings were made of the conversations in 
Agent Pope’s room (A. 350) or that Miss Snipes was in Agent Pope’s room — 
Agent Pope’s report suffered from this failure also. 


Agent Warden could not recall when Government counsel asked him to 
look for the tape (A. 351). Yet, at the pre-trial proceedings just three days 
prior to his trial testimony, he stated that Government counsel did not inquire 
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about the tape until December 1969. Agent Warden testified again that he 
made no steps to preserve said tape, acknowledging that Bryant’s lawyer, John- 
son’s lawyer, Turner’s lawyer, the Government’s lawyer, and the Trial Court 
and the jury might want to hear them (A. 357). Yet, he knew at that time 
that Johnson, and possibly Bryant, would be arrested (A. 357). Agent Warden 
also testified that the tape would have been saved and marked if an informant 
had been in the room negotiating the sale (A. 367). Yet, just a few minutes 
prior to this statement, Agent Warden admitted that Miss Snipes, an informer, 
was in Agent Pope’s room when Johnson was possibly there (A. 337). 


LACK OF SPEEDY TRIAL 


Relative to the speedy trial question, Bryant was arrested on April 13, 
1969, for an offense which allegedly occurred on January 31, 1969, a period 
of over 10 weeks between offense and arrest. During the pre-trial proceedings, 
the Court denied Bryant’s motion to take testimony on the reason for the de- 
lay (A. 82). 


REQUESTED INSTRUCTIONS 


Bryant’s counsel requested two instructions, submitted in writing (A. 319, 
320), both instructions being denied by the Trial Court on the grounds that the 
Court does not get into the facts. The instructions are set forth in full text 
at Appendix pages A. 5, 6. 


AIDING AND ABETTING INSTRUCTION 


The Trial Court gave an initial instruction on Aiding and Abetting over 
objection of Bryant’s counsel, and later during the charge gave an additional 


Aiding and Abetting instruction at the Government’s request. Shortly prior 


to the jury’s verdict, the jury requested further instructions on Aiding and 
Abetting, which the Trial Court gave in the form of re-reading the initial and 
additional instructions. 
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ARGUMENT 


APPELLANT’S CONVICTION SHOULD BE REVERSED SINCE 
IT WAS OBTAINED IN VIOLATION OF HIS RIGHT TO DUE 
PROCESS OF LAW, WHERE THE GOVERNMENT FAILED TO 
PRESERVE THE ONLY ACCURATE EVIDENCE ON WHICH SAID 
CONVICTION WAS BASED: TO WIT, A CLANDESTINELY 
MADE ELECTRONIC RECORDING OF AN ALLEGED HOTEL 
ROOM CONVERSATION INVOLVING APPELLANT AND A GOV- 
ERNMENT AGENT, WHICH SHOULD HAVE BEEN AVAILABLE 
TO APPELLANT UNDER THE FEDERAL RULES OF CRIMINAL 
PROCEDURE, THE JENCKS ACT, OR BRADY v. MARYLAND, 
378 U.S. 83 (1963) AND ITS PROGENY. 


Bryant was unassailably entitled at various stages of the proceedings against 


him, in accordance with due process of law, to have access to the tape of the 
conversation in which he was a participant — especially since the tape was se- 
cretly made without his knowledge and the conversation was the only evidence 
upon which he possibly could have been convicted: 


A. Under Federal Rule of Criminal Procedure 16(a) as 
his recorded statement, prior to trial. 


B. Under Federal Rule of Criminal Procedure 16(b). 
as a tangible object, prior to trial. 


C. Under the Court’s inherent power, Federal Rule of 
Criminal Procedure 57(b), to accord Bryant due process 
of law. 


D. Under Brady v. Maryland, 378 U.S. 83 (1963) and its 
progeny, prior to or at trial. 


E. Under the Jencks Act, 18 U.S.C. 3500, as a contem- 
poraneously recorded statement of Government witness, 
Agent Pope. 
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Under anyone or all of the above theories, the Trial Court should have dismissed 

the indictment against Bryant for the Government’s failure — whether inten- 
tional or negligent, such failure had the same effect of denying Bryant due process of 
law — to preserve and produce said tape, so that Bryant’s counsel could intelligently 
prepare his case and could effectively cross-examine Agent Pope. 


A. The Tape Was Producible Under Rule 16(a) 


The evidence was unmistakably and abundantly clear that a tape was made 
of the conversation in which Bryant participated and that the Government did 
not want the tape to be available to counsel prior to trial or to the Court and 
Jury at trial. Rather, the Government overtly and under suspicious circumstances 
permitted the tape to become conveniently “discarded or lost” — as were Agent 
Pope’s original notes — so that also conveniently, counsel, the Trial Court and 
the jury had only the testimony of Agent Pope which could not be impeached 
or discredited by the contents of said conversation. 


A strong inference from the testimony given at the pretrial motions and 
the trial is that the Government intentionally attempted to conceal the existence 
of said tape from Bryant’s counsel. At the preliminary hearing, the Government 
objected to Bryant’s counsel’s questions concerning the tape. ee Warden and 


Agent Pope omitted all reference whatsoever to the tapes in thes respective reports _ 


and also omitted all references to the female informer involved relative to Johnson. 


The Government lamely attempted to explain its failure to preserve said 
tape by righteously announcing that such tapes were only preserved when an in- 
former is involved, whereas when agents are involved there is no need to pre- 
serve such tapes. Such a position presumes that informers are inherently unre- 
liable and require corroborative evidence to strengthen their testimony; whereas 
all Federal Bureau of Narcotics agents are inherently impeccable and need not 
be corroborated. 


Such a position is an affront to the intelligence of the Court, counsel and 
the jury. A newspaper account of a Federal Bureau of Narcotics internal purge 
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reveals that 41 Bureau members were indicted and over 100 members fired for 
being ‘“‘on the take”. The public information of this internal purge within the 
Bureau (who knows what had taken place privately within the Bureau) belies 
the Government’s selective preservation of such tapes. 


It defies belief that Agent Warden, an agent with 5-% years of experience 
with the Bureau and the Agent in charge of this case, could so casually let the 
tape “disappear”, especially in view of his sworn testimony that he knew the 
recording apparatus probably recorded the conversations accurately and was the 
most accurate evidence thereof. It is equally incredible that the U.S. Attorney 
made no effort to ascertain the status of the tape until the eve of trial. 


Rule 16(a)> provides that the Court ‘may) grant a defendant access to his K . Ib 
own recorded statements. The need for Bryant to have access to statements he 
made seems too patent to warrant extensive discussion. United States v. Lum- 
boski, Dt. Ct. Jl., 277 F. Supp. 713 (1967). Miranda v. Arizona, 384 US. 
436 (1966). And it has been the practice of the Courts in the District of 
Columbia to grant such discovery. Fryer y, United States, 93 U.S. App. D. C., 
34, 37, 207 F.2d 134, 137, cert. denied, 346 U.S. 885 (1953); United States 
y. Carter, Dt. Ct. D.C., 15 F.R.D. 367 (1954). : 


In United States v. Rosenberg, 299 F. Supp. 1241 (1969), the Government 
secretly recorded all conversations between Rosenberg and Internal Revenue Serv- 


ice agents resulting in charges of bribery against him. The Court held that 


Under 16(a) . . . defendant is entitled to inspect and copy 
his own written or recorded statements or confessions unless 


4 The Washington Post, December 11, 1969, page A. 437, Ct. App. Doc. No. 32, attach- 
ment to motion for production of Agent Pope’s personal file, filed January 5, 1970. | 


5 FR. Crm. P. 16(a). Upon motion of a defendant the Court may order the attorney 
for the Government to permit the defendant to inspect and copy or photograph any relevant 
(1) written or recorded statements or confessions made by the defendant or copies thereof, 
within the possession, custody, or control of the Government, the existence of which; was 
known, or eye the exercise of due diligence may become known, to the attorney for phe 
Government. . 
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the Government shows particular and substantial reasons. . . 
for withholding such materials [citations omitted] .... 

The word “statements” is literally apt, of course, to cover 
recordings of defendant’s words when he was allegedly offer- 
ing and giving bribes and gratuities . . . [citing] the obvious- 
ly deliberate and weighty dictum [in] United States v. Knohl, 
CA. 2nd Cir, 379 F.2d 427, 441-442, cert. denied, 389 U.S. 
973 (1967) (299 F. Supp. at 1244) (emphasis added) 


The reasoning of ‘the Court for its holding emphasizes Bryant’s difficulties 
because of the denial of the tape to him: 


The need of a defendant — and, more importantly, of his 
lawyer — to have access to his own past statements which 
are in the Government’s hand is just as pressing, and for 
quite the same kinds of reasons, whether the statements 
were made during (whether or not a part of) the alleged 
crime or following it as narratives or explanations. Both 
kinds of statements will undoubtedly be studied by the 
Government’s witnesses and others involved on the prose- 
cution’s side. . . . (299 F.2d at 1245) (emphasis added) 


In Black y. United States, Dt. Ct. D.C., 282 F. Supp. 35 (1968), the de- 
fendant was convicted of income tax violations. The F.B.I. made tapes of tele- 
phone conversations he participated in. Although the Government contended 
it learned nothing from the recorded conversations which bore on Black’s case, 
the Court on remand following reversal of the first trial entered a pre-trial 
order making all of the tapes of all conversations available to defendant, appar- 
ently under Rule 16(a) or its inherent power under Rule 57(b). 


Bryant’s counsel’ was severely hampered by not having the tapes available 
prior to the trial. He was unable to analyze said tape so that he could ade- 
quately prepare his defense and intelligently represent his client. There was no 
opportunity to reasonably reconstruct said conversations since Bryant was not 
arrested. until 10 weeks thereafter, Bryant being Tulled into complacency and 


having no reason to reconstruct said conversation before his arrest. Further, 


Ramee 
as Bryant learned at trial, Johnson intended to rely on an entrapment defense, 
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completely apposite to Bryant’s defense of non-involvement. Since the tapes 
were not available at any time, counsel was unable to effectively cross-examine 
Agent Pope on the contents of said conversations since the only accurate rendi- 
tion thereof had been intentionally destroyed or grossly negligently lost by the 
Government. 


A number of Federal cases reported after the liberalized amendments to 
Rule 16 in 1966 hold that secretly and contemporaneously recorded conversa- 
tions of an accused with an undercover agent on which charges are e predicated 
are are producible under Rule 16(a) as a recorded statement of the accused. — United 
States v. Lumboski, Dt. Ct. I., 277 F. Supp. 713 (1967); Davis Y. United 
States, 5th Cir. 413 F.2d 1226 (1969); United States v. Iovinelli, Dt. Ct. Ill, 
276 F. Supp. 629 (1967); United States v. Leighton, Dt. Ct. N.Y., 265 F. Supp. 
27 (1967); United States v. Withers, Dt. Ct. Ill, 303 F. Supp. 641 (1969). 


Lumboski is illustrative. Lumboski was accused of a crime as a result of 
clandestinely recorded conversations with an undercover agent. The Court in 


holding that Lumboski was entitled to production of the secretly recorded con- 


versations stated: 


If confessions are producible under Rule 16(a)(1), the same 
principles would seem to apply even more compellingly to 
recorded conversations, particularly because the defendant 
may not be aware that his remarks are being recorded. It 
seems logical that the considerations requiring production of 
statements knowingly and willingly made, should apply a 
fortiori to incriminating remarks furnished unwittingly to the 
government .... 


[Under the Jencks Act] Congress specifically limited the 
production of such statements [those of a witness] out of 
concern for the safety of government witnesses .... No 
such considerations apply to recordings of a defendant's con- 
versations. To the contrary, the need for such information_ 
as an aid to defense nse preparation far outweighs, in the nos ne normal_ 
case, ‘the e need i for pretrial state statements of government witnesses 
> (emphasis added) (277 F. Supp. 721) 
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The Advisory Committee notes on Rule 16(a), U.S.C.A., indicate that the 


rule was intended to cover secretly made recordings of an accused: 


The defendant is not required to designate because he may__ 
not not always be aware that his statement or confession are 
being. - recorded. . Discovery of statements and confessions 
is in ‘line with mies the Supreme Court has described a as 5 the. 
“better practice” .. . (Cicenia v. La Gay, 357 USS. 504, 
511 (1958) 


Rule 16(a) embodies a concept of basic fairness and fundamental due proc- 
ess of law in criminal proceedings. The Rule recognizes the hardships placed 
on an unsuspecting person accused of a crime resulting from secretly made 
recordings of his conversations. He has no reason to immediately reconstruct 
the conversation since he has no reason to suspect he has committed an of- 
fense and since he is usually not arrested for a substantial time after said con- 
versations. (Bryant was not arrested for over 10 weeks after said conversation.) 
There is also the likelihood of loss of memory by the Government’s witness 
(experience of life teaches that memory retention is inversely proportional to 
time), the danger and temptation of falsification by the Government’s witness, 
as well as the inability to establish an entrapment defense, if appropriate. The 
cases deciding | the issue under this rule call for an accused to have access to_ 
such “secret recordings so that his counsel can effectively prepare | his_case_and 
can effectively cross-examine the government’ s witness on the content of such 
conversations. . ae 

We recognize that Rule 16’s only sanction is against a party for failure to 
comply with an order of the Court (F.R. Crm. P. 16(g)). However, the Govern- 
ment cannot be permitted to subvert the intent of the Rule and to avoid and 
to mock the Court’s power by intentionally or negligently “conveniently” losing 
or destroying (the effect on the accused is the same) the very evidence which 
the Rule requires be preserved under due process of law. The Government had 


ample notice that Bryant suspected the existence of said tape. Yet, neither the 


Government’s agents nor the Government’s lawyers made any attempts to 
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preserve the tape so that it could be “discoverable”. Rather, the evidence 
strongly suggests positive actions (or at least grossly negligent inaction) to pre- 


vent the tape from being discovered by Bryant. 


B. The Tape Was Producible Under Rule 16(b) 


The Court, in Rosenberg, supra, held that such secretly made recordings 
of a defendant’s conversations with a government agent were also discoverable 
under Rule 16(b) as a tangible object and that the defendant need only show 
that the request is reasonable. United States v. Isa, 7th Cir., 413 F.2d 244 
(1969); United States v. Fossler, Dt. Ct. N.Y., 46 F.R.D. 43 (1968); and United 
States v. Iovinelli, Dt. Ct. Ill., 276 F. Supp. 629 (1967), all involved secret tape 
recordings of conversations of an accused with a government agent. In each 


case, the Court held that such recordings constitute tangible objects within 


Rule 16(b) and the accused had a right thereto absent a Government showing 


to the contrary under section (e) of the Rule. 


C. The Tape Was Producible Under Rule 57(b) 


Some Courts have taken the position that such tapes, even if not within 
the proscription of Rule 16(a), can be ordered produced under the Court’s in- 
herent powers, on the theory it is unfair to deny an accused access to his 
recorded conversations, where the conversation is the basis of the charges. 
United States v. Rothman, Dt. Ct. __, 179 F. Supp. 935 (1959); United States 
y. Nolte, Dt. Ct. Calif., 39 F.R.D. 359 (1965). 
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D. The Tape Was Producible Under Brady v. Maryland 


In deciding Brady v. Maryland, 373 U.S. 83 (1963), the United States 
Supreme Court impressed a heavy ethical burden on the prosecution: 


We now hold that the suppression by the prosecution 
of evidence favorable to an accused upon request vio- 
lates due process where the evidence is material either 
to guilt or to punishment, irrespective of the good faith 
or bad faith of the prosecution. ... 373 U.S. at 87. 


Justice Fortas, in Giles v. Maryland, 386 U.S. 66 (1967) saw “no reason 
to make the result turn on the adventitious circumstances of a request”. 386 
U.S. at 102. 


This Court in Levin v. Clark, 133 U.S. App. D.C. 6, 408 F.2d 1209 (1967) 
adopted and expanded the responsibilities placed on the prosecution by Brady 
and Giles, supra. The Court focused on possible harm — an erroneous convic- 
tion — to the defendant and formulated the following standard under which 
the Government must operate: 


When there is substantial room for doubt, the prosecu- 
tion is not to decide for the Court what is admissible or 
for the defense what is useful... . We focused upon 
the ultimate possibility of harm to the defendant — the 
possibility of erroneous conviction — and we stated the 
standard in terms of whether the evidence “might have 

led the jury to entertain a reasonable doubt about [defend- 
ant’s] guilt” .. . citing Levin v. Katzenbach, 124 U.S. App. 
D.C. at 162, 363 F.2d at 291 (133 U.S. App. D.C. at 9) 


The Court in Levin, in formulating this standard catalogued various kinds 
of evidence other Courts have held must be produced — favorable evidence, ma- 


terial evidence, pertinent facts relating to the defense, information impinging on 


a vital area to the defense, evidence vital to the accused_in planning and _conduct-_ 
ing their defense, and evidence that may reasonably be considered admissible and 
useful to the defense. The clandestinely recorded tapes in this case would qualify 


23 


under any of the above tests. While the tape was not admissible by the 
Government, certainly Bryant would not have been precluded from moving its 


admission. 


The tape was material to Bryant’s defense and preparation thereof, and there- 
fore it should have been preserved and made available to him. The absence 'there- 
of created a real and significant probability of harm to him. It was not for) the 
prosecution — either Agent Warden or the Government’s attorneys — to determine 
whether the tape was admissible evidence or useful to Bryant. That was a deci- 
sion for Bryant. Bryant’s counsel ona | number ¢ of occasions inquired « of and re- 


quested access to : said tape. The Gov Government’s attorney made no response to 


counsel’s inquiries and requests until only 3 days prior to trial, and ‘then ‘only 


a ee 


as a result of a chance meeting in the courthouse (See A. Tey) = conduct creating | 
Aedes AE oe aad Shad TS) = waite ti 


a strong suspicion of purposeful dereliction of his duty under Levin, supra. 


The Government should not have to be reminded that its responsibility is 
not to convict but to see that the truth emerges and that its ultimate responsibil- 
ity is to provide a fair trial in accordance with Constitutional due process of law. 
Giles, supra, 386 U.S. at 98. But, it seems that the Government needs to be pe- 
riodically reminded of this responsibility. 


The Government’s conduct in this case at best can be characterized as gross- 
ly negligent, but the record suggests a stronger condemnation — conduct border- 
ing on a conscious and purposeful effort to deny Constitutional due process to 
Bryant. However, the Government’s conduct is characterized, it had this effect. 


Implicit in Brady and its progeny is the only real sanction that the Court 


—— 


has for the Government’ s dereliction of its responsibility — reversal of the con- 


nce eee 


viction and dismissal of the indictment against Bryant. 
—— 


E. The Tape Was Producible Under The Jencks Act 


The Jencks Act, 18 U.S.C. 3500,” provides that after a witness for the Gov- 
par tent a al a A a 


or Miers Saar 
ernment has testified, his s substantially ve verbatim statements relative to his testimony 


§ Full text is reproduced in Appendix at A. 439. 
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shall be turned over to the defense. And, _ if the Government fails to turn over_ 
said statements, t the Court must strike the witness’ ‘testimony, 18 U.S.C. 3500(b)(d). 
Under the Act, an electronic recording contemporaneously made with the giv- 
ing of the statement is such a statement. 18 U.S.C. 3500(e). 


In addition to being a recorded statement of Bryant’s, the tape is also a 


statement of Agent. Pope, “contemporaneously | made during ring said hotel room con- 


versation. ea 

This is the holding of some Courts under gircumstances similar to those 
involved in this appeal. Augenglick v. United States, 393 U.S. 348 (1969); 
DeFreese vy, United States, 5th Cir., 270 F.2d 737 (1959); Karp ¥. United 
States, 8th Cir., 277 F.2d 843 (1960); United States v. Birnbaum, 2nd Cir., 
337 F.2d 490 (1964). 


In Augenglick, tape recordings were made of an interview of a soldier with 
a Government investigator after he was accused of.a crime. The Court held 


the tapes were covered by the Jencks Act. 393 U.S. at 355. 


DeFreese involved a government inspector who secretly recorded a con- 
versation he had with the defendant. The Court held such tapes were produc- 
ible under the Jencks Act. 


In Birnbaum, the Court found in a situation, where conversations which 
the defendant had with I.R.S. agents were secretly recorded and he was 
charged with criminal offenses based thereon, the transcripts of the recorded 
conversations were considered to be statements made to a Government agent. 
This case was limited to the situation where the recordings were made at the 
F.B.1’s direction and the object of the conversations “was to garner evidence 
of appellant’s complicity in the bribery scheme. . .” 337 F.2d at 498. United 
States v. Crisona, 2nd Cir., 416 F.2d 107 (1969) narrowly limited Birnbaum 
in the above manner. 


The The parallel of the facts on this appeal to those of Birnbaum are.inescap- 
able. “The recordings of Agent Pope’s conversation with Bryant were made_at 
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the direction of Federal agents and the object of the meeting was to “garner 
LL re ATCO eel 


evidence” against Johnson. 


since Nyame ae 


Accordingly, since the tape was producible after Agent Pope’s testimony 


and it was not so produced, Bryant was entitled to have Agent Pope’s testi- 
mony stricken. Lewis v. United States, 8th Cir., 340 F.2d 678 (1965); Lonardo 
v, United States, 6th Cir., 350 F.2d 523 (1965). 


Counsel is aware that there is some authority to the contrary that_record-_ 
olen eitenttteene treat 


ings of the type involved here are. “not Jencks statements.—Counsel- submits.such. 


authority is not in keeping with the liberalized discovery procedures and con- 


cepts of fair play and due “process < of law, and requests the Court to adopt the 
view of the cases cited herein. 


F. Under Any Of The Foregoing Theories, 
The Tape Should Have Been Produced 
The tape of the conversation in room 607 involving Agent Pope and: 

Bryant on January 31, 1969, was producible under any of the foregoing theo- 
ries at various stages of the proceedings. The intentional or grossly _ne, ige t 
failure of the Government to make such production required imposing the sanc- 
tion of dismissing the indictment against Bryant or at least striking the testi- 
mony of Agent Pope. 


It defies belief that a Government agent with five and one-half years of 
experience and the agent in charge of the case, Agent Warden, would treat said 
tape so casually and cavalierly as to “lose” said tape in his very own desk 
drawer. Certainly, an experienced and “reasonable man” agent would have 
consulted with a United States attorney to determine whether to preserve the 


tape as possible evidence or for other purposes. 


If we accept Agent Warden’s reason for not preserving the tape — to wit, 
that the the tape was made only to monitor t the monitor the agent’s safety — then there was no need 


to make a tape of "said conversation _at_all , much less to play it back 
after it was made. All that would have been required to achieve the 
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stated purpose would have been to listen at the connecting doors or to employ 


a pickup microphone, simple amplifier and ear device. 


Further reason to_suspect.the Government’s_integrity_is found in Agent 
Warden’s and Agent Pope’s testimony that such tapes were saved only when an 


informer is involved. The testimony, to the Government’s dismay, revealed that 


there was a female informer involved in the events of January 30_ and 3]. 


Rather than the evidence showing a mere negligence or lapse of care, the 
testimony of Agents Pope and Warden reveals a conscious effort by the Govern- 
ment to deny Bryant due process of law. A fair inference is that the tape 
could have exculpated Bryant, established an entrapment defense for Johnson 
which would have indirectly exculpated Bryant, or revealed highly improper 
conduct in Agent Pope’s room involving the female informer and Agent Pope, 
thereby embarrassing the Federal Bureau of Narcotics and casting severe doubt 
on the credibility of Agent Pope. Further evidence of this concerted effort, 
is the intentional omission from both Agent Warden’s and Agent Pope’s reports 
that the tape was made. These experienced agents well knew that said reports 
would ultimately come under the scrutiny of Bryant’s counsel. 


The actions of the Government’s attorneys need to be examined also. Ob- 
viously, the attorney representing the Government at the preliminary hearing 
was aware of said tape (note his quick objection to questions concerning it, 
A. 8, 9). "Further, the Government attorney in charge of the case for trial 
purposes made no attempt to contact Agent Warden or Agent Pope concerning 
said tape until the eve of trial — less than two months prior to the trial date, 
even though counsel had requested discovery of the tape in a discovery confer- 
ence with Government counsel on September 8, 1969 (See written statement 
re discovery conference, dated September 11, 1969, A. 3) and in a written 
motion filed September 11, 1969. Further, Government counsel did not bring 
to counsel’s attention the status of said tape until just a couple of days before 
trial, and then only because of a chance meeting in the corridors of the court 
house. 
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The Government, in an attempt to obtain a conviction against Bryant, 
joined the extremely weak case against him (based on said hotel room con- 
versation only) with a relatively strong case against Johnson (direct transfer 
of money for heroin), counting on the strong evidence of Johnson’s guilt 
spilling over and convicting Bryant on the theory of guilt by association. 


The overt, unconscionable and concerted efforts of the Government to 
deny Bryant due process of law should not go unsanctioned. The least sanc- 
tion the Court should order is a new trial in which Bryant is severed from 
Johnson and in which the tape be ordered produced, or Agent Pope’s testi 
mony be stricken. : 


Il. 


THE TRIAL COURT ERRED IN NOT GRANTING APPELLANT’S 
TRIAL MOTIONS TO STRIKE THE TESTIMONY OF SAID 
AGENT AS A SANCTION AGAINST THE GOVERNMENT FOR 
FAILURE TO PRODUCE SAID ELECTRONIC RECORDING. 


Having exhausted his pre-trial attempts to discover said tape, Bryant’s coun- 
sel moved the Trial Court after Agent Pope had completed his testimony for 
production of the tape under the Jencks Act or in the alternative to strike 
Agent Pope’s testimony. These motions were denied by the Trial Court. 


The argument presented under section I, subsection (e) is adopted here in 
full. Since the Government did not produce the statement (tape) which should 
have been available and to which Bryant had an absolute right — and was not 


because of the Government’s intention or grossly negligent failure to preserve 
the tape — the Government cannot avoid the sanction of the Act by merely 
proclaiming “loss”. The Trial Court therefore committed error in not granting 
Bryant’s motion to strike Agent Pope’s testimony, requiring reversal by this 
Court. 


ii. 


APPELLANT’S CONVICTION SHOULD BE REVERSED, WHERE 
IT RESULTED FROM EVIDENCE TAINTED BY AN ILLEGAL 
ELECTRONIC SURVEILLANCE. 


The tape was available to Agent Pope, and he consulted with the surveil- 
lance agents in the adjoining room to reconstruct his conversation with Bryant 
and Johnson. 


The electronic surveillance and recording of said conversation was con- 
ducted without a Court order, thereby rendering said activity per se illegal. 
United States v. Jones, Dt. Ct. D.C., 292 F. Supp. 1001 (1968). 


Since Agent Pope consulted with other agents who listened to said con- 
versation and discussed the conversation with them, the conclusion is inescapable 
that Agent Pope’s notes and reports and his testimony before the U.S. Commis- 
sioner and the Trial Court, were influenced and irrevocably tainted by the illegal 
activity. 


The U.S. Supreme Court in the landmark decision in Katz v. United States, 
389 U.S. 347 (1967) announced the current exclusionary rule on the subject 
of electronic eavesdropping. Justice Stewart, speaking for the Court, held that 
the fruits of an electronic surveillance are inadmissible in evidence where such 
surveillance was conducted without prior judicial authorization as required by 
the Fourth Amendment. The gravamen of such clandestine electronic eaves- 
dropping is “the uninvited ear”. 389 U.S. at 352. 


Since the tapes were available to Agent Pope, it cannot be accepted without 
question that he did not listen to it as he claimed, in view of the glaring con- 
tradictions in his testimony at pre-trial motions that no agent told him the con- 


tent of the conversation vis-a-vis his testimony at trial that he discussed the 


conversation with the surveillance agents in an attempt to reconstruct the con- 


versation. 
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Alderman v. United States, 394 U.S. 165 (1969) laid to rest any lingering 
questions that all records of an illegal electronic surveillance must be turned 
over to the defendant prior to any determination by the Trial Court as to 
whether the evidence introduced at trial was tainted by the illegally conducted 
surveillance. 


In Alderman, the Government conducted an illegal electronic surveillance 
of certain conversations, but the tapes thereof were not mentioned or admitted 
in evidence at the trial. The Court rejected the Government’s ex parte declara- 
tion of non-relevance and referred the matter for an adversary hearing to the 
District Court. In holding said electronic eavesdropping illegal, the Court said: 


Nor should those who flout the rules escape unscathed. In 
this respect, we are mindful that there is now a comprehen- 
sive statute making unauthorized electronic surveillance a 
serious crime [18 U.S.C. 2511]. The general rule under the 
statute is that official electronic eavesdropping and wire tap- 
ping are permitted only with probable cause and a warrant. 
(394 U.S. 175) 


The Court concluded that a defendant had an absolute right to the surveillance 
records of an illegal electronic surveillance. The Court said that a hearing is 
required, and : 


The United States concedes that when an illegal search has 
come to light, it has the ultimate burden of persuasion to 
show that its evidence is untainted. But at the same time 
petitioners acknowledge that they must go forward with 
specific evidence demonstrating taint. “[T]he trial judge 
must give opportunity, however closely confined, to the 
accused to prove that a substantial portion of the case 
against him was the fruit of the poisonous tree. This 
leaves ample opportunity to the Government to convince 
the trial court that its proof had an independent origin.” 
Nardone v. United States, 308 U.S. 338, 341 (1939). With 
this task ahead of them, and if the hearings are to be more 
than a formality and petitioners not left entirely to reliance 
on government testimony, there should be turned over to 
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them the records of those overheard conversations which 
the Government was not entitled to use in building its 
case against them (394 U.S. at 183). 


See also Taglianetti v. United States, 394 U.S. 316, 317 (1969) for a reiteration 
of this position in a two page per curiam opinion, that is, a defendant is enti- 
tled to see a transcript of his own conversation overheard by unlawful electron- 


ic surveillance. 


The evidence is clear in this case that there was no Court authorization 
for the electronic surveillance conducted. Alderman requires that this Court 
order the tape be turned over to Bryant and that the District Court hold an 
adversary hearing on whether Agent Pope’s testimony was tainted. If the Gov- 
ernment cannot produce such tape for the hearing, then Bryant’s conviction 
should be reversed. 


Desist v. United States, 394 U.S. 244 (1969) involved a prosecution for 


conspiracy to violate federal narcotic laws. The conversations of the defendants in 
the hotel room were tape recorded by Federal agents in an adjacent hotel room. 
The Court reiterated the rule of Katz supra, but in affirming the conviction 
said the rule was prospective only. However, the Court in stating that the rule 
was absolute said 


every electronic eavesdropping upon private conversations 

is a search or seizure [and] can comply with constitutional 
standards only when authorized by a neutral magistrate . . . 
(394 U.S. at 246) 


Bryant’s case comes within the holding of Katz and its progeny, since the 
facts herein all took place after the decision in Katz. 


United States v. Jones, Dt. Ct. D.C., 292 F. Supp. 1001 (1968), involved 
an informer, who was an attorney and a friend of Jones’ and who carried a con- 
cealed recording device on his person to record his conversation with Jones, 


the conversation forming the basis of a perjury charge against Jones. 
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Judge Gesell first noted that the Fourth Amendment is designed to pre- 
serve privacy against the uninvited ear of government intrusion, and that under 
Katz, supra, government recordings of private conversations without prior judi- 
cial control are per se inadmissible. He noted that a perjury case is governed 
by the two witness rule because of the danger that the other party, in this 
case, Bromley, over whom hung the cloud of an indictment, may ask prear- 
ranged questions designed to lay the basis for perjury in an attempt to obtain 
his own end (i.e., dismissal of the indictment). The Court had doubts whether 
Bromley could testify at all, because at the motion to suppress 


. Bromley had no precise recollection of the crucial 
wenieae call from Jones that preceded the first intercep- 
tion... Bromley exhibited all of the testimonial charac- 
teristics of a cooperating informer who had repeated his 
tale so frequently that he automatically responds without 
any true ability to differentiate between the desired version 
of events and his recollection of the same events... 
testimony which is nothing more than a réegurgitation of 
the illegal transcripts themselves. . . (292 F. Supp. at 1011). 


Bryant’s situation is very much like that of Jones. The sitatuion where 
one person (Agent Pope vis-a-vis Bromley) can cause a serious charge to be 
lodged by accusing him of making certain statements is fraught with danger. 
The charge of perjury — where the offense is the words spoken by the ac- 
cused — is substantially the same as the accusation made against Bryant — that 
is, the offense is the words that Bryant spoke — and the same principle of re- 
quired corroboration must apply so as to insure against tainted evidence. 


Agent Pope’s testimony is subject to the same deficiencies as Bromley’s 


was in Jones, supra. Agent Pope had not present recollection of the words 
Bryant allegedly used, only reciting generalities about “narcotic discussions” 
and “immediately entering into negotiations.” 


A fair reading of Agent Pope’s testimony will reveal that it seemed like a 
record, and that he was merely reciting words from a report he had read many 
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times over, attempting. to avoid answering questions on cross-examination which 
did not fit the script. 


Since, the two-witness rule of perjury cases is applicable to the conversation 
in Bryant’s case,the conviction must be reversed. Alternatively, Katz, supra, 
its progeny, and Jones, supra, require that this case be reversed and remanded 
to the District Court with instructions that the tape be produced or the indict- 
ment be dismissed. 


IV. 


THE TRIAL COURT, CHARGED WITH THE CONTINUING DUTY 
OF PREVENTING INJUSTICE, ERRED IN NOT GRANTING 
APPELLANT’S MOTION TO SEVER HIS TRIAL FROM THAT 
OF TWO CO-DEFENDANTS. 

The Trial Court had a continuing duty under Federal Rule of Criminal 
Procedure 14 — prior to and during trial — to grant a separate trial if it ap- 
peared that Bryant would be prejudiced by being tried with the co-defendants. 
United States v. Sims, 132 U.S. App. D.C. 111, 405 F.2d 1381 (1968). 


Bryant, Johnson and Turner asserted mutually inconsistent defenses, each 


claiming that the tape would prove said defense, to wit, 


Bryant non-involvement 
Johnson entrapment 


Turner momentary presence. 


It would be hard to find a case of greater harm due to “guilt by associa 
tion” than the present case. Johnson actually transferred narcotics to Agent 
Pope and received money in return; whereas, Bryant was not at or near the 
scene of transfer and had absolutely no involvement prior to and after the al- 
leged hotel room cénversation over 10 hours prior to the transfer. Johnson, 


by raising the defense that he was “entrapped” in said conversation, is admitting 


the offense and silently telling the jury that everyone with him in said hotel 
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room was also entrapped. And, of course, we do not have the tape of said 
conversation to establish any of the three respective defenses. 


No degree of care by the Trial Court could in any way obviate the infer- 
ence of “guilt by association” and the cautionary instructions by the Trial 
Court did no more than emphasize it. DeLuna v. United States, Sth Cir., 308 
F.2d 140 (1962). The Court in Krulewitch v. United States, 336 U.S. 440, 
453, fn. 7 (1949) put it well: 


The naive assumption that prejudicial effects can be over- 
come by instructions to the jury . . . all practicing lawyers 
know to be unmitigated fiction. ... 


And, see Judged Learned Hand’s oft-quoted statement that a cautionary instruc- 
tion is a 

recommendation to the jury of a mental gymnastic which 

is beyond not only their powers, but anybody’s else. 

(Nash v. United States, 2nd Cir. 54 F.2d 1006, 1007 (1932)). 


Reversal of Bryant’s conviction is required because of the prejudice he suf- 
fered due to the Trial Court’s failure to sever his trial from that of Johnson 


and Turner. 


V. 


APPELLANT’S MOTION TO DISMISS THE INDICTMENT AGAINST 
HIM FOR LACK OF SPEEDY TRIAL WAS IMPROPERLY DENIED, 
WHERE THERE WAS A PREJUDICIAL DELAY OF 10 WEEKS BETWEEN 
THE DATE OF THE ALLEGED OFFENSE AND THE DATE OF HIS 
ARREST. 
The alleged offense — a sale of narcotics embodied in a conversation — 
occurred on January 31, 1969, but Bryant was not arrested until April 13, 


1969 on an arrest warrant applied for on April 10, 1969. 


The Trial Court denied Bryant’s motion to dismiss and a further motion 
to take testimony on the reasons for the delay. Mackey v. United States, 122 
U.S. App. D.C. 97, 351 F.2d 794, 795 (1965). 
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While the time span is only 10 weeks, the extent of the delay is not the 
determining factor, but the prejudice to the accused is. Jones v. United States, 
131 U.S. App. D.C. 88, 402 F. 629 (1968). The prejudice to Bryant is obvi- 
ous; he had no reason to prompt his memory prior to his arrest as to the con- 
tents of said hotel room conversation. An accused has an interest in knowing 
as soon as possible of the charges against him in order that he may prepare 
more effectively to rebut it. Ross v. United States, 121 U.S. App. D.C. 233, 
236, 349 F.2d 210 (1965); Godfrey v. United States, 123 U.S. App. D.C. 219, 
358 F.2d 850 (1966). 


VI. 


THERE WERE NUMEROUS ERRORS COMMITTED DURING 
THE TRIAL WHICH CUMULATIVELY REQUIRE REVERSAL. 


A. The Government Improperly Referred To 
Appellant By “Nick-name”’ Prior To 
Any Evidence Being Received. 

The Government’s attorney, during jury voir dire’ and his opening statement, 
referred to Bryant by his nick-name “Zack” and referred to the co-defendants 
Johnson and Turner by their respective nick-names. To tell the jury that Bryant 
was known by a nick-name was to suggest to the jury that he had a criminal rec- 
ord, thereby violating Bryant’s constitutional right not to testify. 


Identical conduct by the prosecutor was condemned in McFarland v. United 
States, 8 U.S. App. D.C. 196, 150 F.2d 593 (1945). 


B. The Government’s Opening Statement Did 
Not Make Out A Prima Facie 
Case Against Bryant. 
The Government’s attorney, in his opening statement (A. 91A — A. 91K) 
merely said that Bryant, Johnson, and Turner, acting in concert on January 31, 
1969, met Agent Pope in a hotel room and sold him narcotics in violation of 


7 Voir dire not produced in Appendix. 
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the Federal narcotics laws. Bryant’s counsel’s motion to dismiss the indictment, 
because the Government’s opening statement was insufficient as merely stating 


a conclusion, was denied. 


The Government is required in its opening statement to relate to the jury 
the facts which it intends to prove. To say that it will prove Bryant sold nar- 
cotics to Agent Pope, is merely to state the conclusion and the definition of an 
offense comprising certain elements. The Government did not relate to the 
jury the facts which it intended to prove in support of these elements. It is 
quite apparent that the Government attempted to shore up its extremely weak 
case against Bryant by glossing over the facts of the case. Jones v. United 
States, 119 U.S. App. D.C. 213, 338 F.2d 553 (1964). 


C. The Government Was Not Required To Call 
A Witness Essential To Proving Its 
Chain Of Custody Of The Evidence. 


There was evidence given in the Government’s case that Agent Pope Te- 
ceived the narcotics from Johnson and that Agent Pope turned the narcotics 
over to Agent Warden. Further, the chemist testified he tested certain nar- 
cotics which he received from Agent Warden. 


The Trial Court received the narcotics into evidence over objection of all 


trial counsel that the Government had not proved its chain of custody, since 
Agent Warden had not testified as to what he did with the narcotics. 


The jury was entitled to hear from Agent Warden what steps, if any, he 
took to insure there was no mix-up in the narcotics with evidence from another 
case. And defense counsel were entitled to cross-examine him on these points, 
especially in view of the intentional or grossly negligent handling of the tape. 
Novak v. District of Columbia, 82 U.S. App. D.C. 95, 160 F.2d 588 (1947); 
Gass v. United States, __ U.S. App. D.C. __, No. 21,198, January 29, 1969. 
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D. Bryant’s Requested Instructions 
Were Improperly Denied 

Bryant’s counsel submitted two instructions in writing. The first would 
have instructed the jury to carefully scrutinize the testimony of Agent Pope 
because of the long delay between offense and arrest and the difficulties of 
refuting the charges made under these circumstances. The second instruction would 
have instructed the jury that the tape was not available through acts attributable 
to the Government and that because of this, the jury could draw an inference — 
that were the tape available — it would be favorable to Bryant and adverse to the 
Government. These instructions were refused because the Court “‘does not 
comment on evidence.” (A. 319). 


This Court has said it is reversible error to refuse a correct instruction on 
Defendant’s theory of the case. The Court in Levine v. United States, 104 
U.S. App. D.C. 281, 261 F.2d 747 (1958) pointed out that this rule applies 
to situations where special facts present an evidentiary theory which if believed 
defeats the factual theory of the prosecution (104 U.S. App. D.C. at 282). 


In the present case, the refusal to give the proposed instruction was very 
harmful to Bryant. It compounded the damage done by the introduction of 
Agent Pope’s uncorroborated testimony re said conversation and Bryant’s in- 
ability to impeach Agent Pope on the contents thereof. The jury may have 
seen on Bryant’s part a duty imposed by law to refute Agent Pope’s testimony. 


E. It Was Improper To Give An Aiding 
And Abetting Instruction 


An essential element of aiding and abetting is proof of guilty participation. 
In order for Bryant 'to be guilty of aiding and abetting another (Johnson), it 


was essential that the Government prove (a) that Bryant in some way associated 
himself with the sale of the narcotics by Johnson to Agent Pope, or (b) that 
Bryant participated in these acts as something he wished to bring about, or 

(c) that by his actions he sought to make the charged offenses succeed. Bailey 
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vy. United States, __ U.S.App.D.C. __, No. 21,428, March 7, 1969 at 5-7, 
and authorities cited at footnotes 14, 15, and 16. 


The Government produced not one scintilla of direct evidence of Bryant YS C L 


participating in the narcotics transaction Johnson made with Agent Pope. At 

best, if we assume Agent Pope’s testimony to be impeccable (and serious doubts /2> 
have been raised in parts I, II, and III of this brief), Bryant, Johnson and, Agent G 
Pope agreed to 1/8 kilo for $4,500.00 at the hotel; whereas, Johnson and, Agent 

Pope made an independent transaction over 10 hours after said conversation of 

1/8 kilo for $2,500.00. The testimony was clear that the Government could 

show no connection or contact of any kind between Bryant and Johnson after Bryant 

left the hotel. 


Even if Agent Pope’s rendition of the conversation were accurate, it 1 is 
patent that Johnson made his own deal with Agent Pope. 


The Government produced no evidence of an affirmative character connect- 
ing Bryant with Johnson and Agent Pope’s transaction of 1/8 kilo for $2,500.00. 
Under Bailey, supra, and cases cited therein, this is a fatal defect. 


While no single trial error A—E might not warrant reversal, the cumulative 
effect of these errors does. 


CONCLUSION 


For the reasons cited, the judgment of conviction should be reversed by 
this Court and an acquittal entered. In the alternative, this Court should re- 
verse the conviction and remand to the District Court with an order that. the 
Government produce the tape for a hearing on “tainted” evidence otherwise an 
acquittal shall be entered. 

Respectfully submitted, 


NICHOLAS A. ADDAMS 
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ISSUES PRESENTED * 


In the opinion of appellee, the following issues are pre- 
sented: 


I. Whether the trial judge properly refused to strike 
_ Agent Pope’s testimony? 

II. Whether the evidence of the chain of custody of 
the narcotics was sufficient? 

III. Whether appellant Bryant was properly joined for 
trial with his co-participants in the narcotics sale? 

IV. Whether the aiding and abetting instruction was 
properly given? 

V. Whether the open statement and the instructions 
were proper? 


* This case has not previously been before this Court. 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 23,957 


UNITED STATES OF AMERICA, APPELLEE 
Vv. 


CARLTON E. BRYANT, APPELLANT 
No. 24,105 


UNITED STATES OF AMERICA, APPELLEE 
v. 
WILLIAM FE. TURNER, APPELLANT 


Appeals from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


By an indictment filed on August 12, 1969, appellants 
Bryant and Turner, together with Herbert W. Johnson, 


(1) 


2 


were charged in three counts with the sale of heroin not 
pursuant to a written order form in violation of 26 U.S.C. 
§ 4705(a) (count one), the sale of heroin not in or from 
the original stamped package in violation of 26 U.S.C. 
$4704(a) (count two), and the facilitation of the con- 
cealment and sale of heroin knowing it to have been il- 
legally imported in violation of 21 U.S.C. $174 (count 
three). On January 26, 1970, the three defendants came 
on for trial before District Judge Leonard B. Walsh sit- 
ting with a jury. Each defendant was found guilty of 
counts one and two by jury verdicts returned on Jan- 
uary 31, 1970. On March 18, 1970, appellant Bryant was 
sentenced to twelve years on count one and two to ten 
years on count two, the sentences to run concurrently. 
Appellant Turner was sentenced to seven years on count 
one and two to six years on count two, the sentences to 
run concurrently. 


Pre-Trial Proceedings 


On January 26, 1970, a hearing was had immediately 
before trial on motions filed by appellants for dismissal of 
the indictment on the basis that the Government had failed 
to produce tape recordings of the narcotics transfer. Ap- 
pellant Bryant also moved for severance and dismissal for 
denial of a speedy trial. All motions were denied. 

Gary G. Worden, Special Agent of the Bureau of Nar- 
eotics and Dangerous Drugs, testified that in late 1968 
and early 1969 he had been in charge of an investigation 
of narcotics traffic in the District of Columbia. In the 
course of this investigation he had set up a surveillance 
operation in the Holiday Inn at 15th and Rhode Island 
Avenue, N.W. Agent Worden stated that he monitored 
transactions on January $1, 1969, between suspected nar- 
cotics dealers and an undercover agent, Special Agent 
John Pope, who had rented a room there. The transactions 
were monitored from a room adjoining Pope’s by means 
of a hole drilled in the common wall. A tube was inserted 
in the hole, and a microphone was attached to the tube. 
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The microphone was connected to a tape recorder and an 
earpiece by which the conversations in the adjoining room 
could be monitored contemporaneously. Agent Worden 
explained that he had set up the device for the protection 
of Agent Pope, since the transaction would involve large 
sums of money and the people involved were known to 
carry weapons. 

After the transaction had been completed, the tape was 
taken to Worden’s office and probably put in his desk 
drawer. Thereafter Worden was unaware of what had 
happened to it. Although he mentioned that the tape was 
probably replayed (Tr. 35), he himself had not heard it, 
nor did he know anyone who had (Tr. 22-23). He testi- 
fied that after the prosecutor had requested the tape he 
had made an unsuccessful search for it. He surmised that 
since there had been no particular necessity for saving 
the tape it had been used in the course of other investi- 
gations after the material on it had been erased (Tr. 36). 


Agent Pope testified that he was aware that a protec- 
tive surveillance of the type outlined by Agent Worden 
had been set up. However, Agent Pope had neither heard 
nor been told of the contents of the tape recording. Fur- 
thermore, he prepared his report (subsequently turned 
over to the defense as Jencks material) from his notes 
and his memory on February 1 or 2 (Tr. 43-45). After 
argument of counsel all motions were denied (Tr. 58-74). 


The Trial 


Agent Pope testified that he had come to Washington, 
D.C., from Detroit, Michigan, on January 30, 1969, to 
purchase heroin as an undercover agent and had regis- 
tered at the Holiday Inn. After arranging for his pro- 
tective surveillance he called Herbert Johnson, known to 
him as Buck or Bucklejaws (A Tr. 1-10) 2 

On contacting Johnson, an appointment was set up for 
later that evening. Johnson arrived with a colleague 


1 Pages 1-60 of the second volume of the transcript are out of 
sequence. They correspond to pages 93-145 when placed in sequence 
and are cited hereinafter as “A Tr.” 
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(known to Pope only as “Stinky”), and a discussion of 
the narcotics sale ensued. Pope indicated to Johnson that 
he wanted to buy a fourth of a kilogram. Johnson in- 
formed Pope that he wanted Pope to meet his source of 
supply, a person named Zack. Later, arrangements were 
made for such a meeting the following day (A Tr. 12-18). 

At approximately noon on January 31, 1969, Johnson 
came to Pope’s room with Zack, who was identified as ap- 
pellant Bryant. The trio discussed the price and distribu- 
tion of heroin at some length, and when Bryant’s price for 
a quarter kilo turned out to be togexpensive for Pope, he 
negotiated the purchase of an eighth of a kilo. Bryant 
okayed the sale of one-eighth of a kilo for $4,500 and left 
the room at approximately 12:20 p.m. (A Tr. 18-21, Tr. 
89). Johnson informed Pope that the sale would be con- 
summated later that day and left at about 12:35 p.m. 
(A Tr. 22-23). 

Later that day Johnson returned to Pope’s room with 
a person named Boxy, later identified as appellant Turner, 
who was an associate of Johnson in his narcotics trade. 
Pope, Turner and Johnson then proceeded to Johnson’s 
residence at 1713 8th Street, N.W., in Johnson’s 1969 
Lincoln Mark III. On entering his home Johnson removed 
a large plastic bag containing a white powder from behind 
a television set. After measuring out 36 spoons from the 
bag, Johnson deposited the powder in a clear plastic bag 
held by Turner. The second bag was wrapped in tinfoil 
and given to Pope. Pope noticed that there were no tax 
stamps affixed to the bag, and the purchase was not made 
pursuant to an order form (A Tr. 24-80, 36B). The men 
then returned to the Holiday Inn where Pope paid John- 
son $2,500 for the heroin (A Tr. 31). 

In court Pope identified the heroin, which was in the same 
package he had received from Johnson (A Tr. 32-33). 
Willard D. Washington, the chemist, testified that he had 
examined the contents of the envelope and found that it 
contained approximately one-fifteenth of a kilogram of 
heroin hydrochloride mixed with mannitol and dextrose 
(Tr. 268-270). 
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Special Agent Glennon L. Cooper related that he had 
been assigned to surveillance of Johnson on January 30 
and $1, 1969. His testimony corroborated that of Agent 
Pope, at least as to the time and place of his contacts with 
the participants in the transaction. He noted that John- 
son and Stinky went to the Holiday Inn on January 30 
(Tr. 227-228). On January 31 he observed Bryant and 
Johnson go to the Holiday Inn and leave in the manner 
detailed by Agent Pope (Tr. 230-282). At approximately 
10:00 p.m. he observed Johnson, Turner and Pope arrive 
at Johnson’s house and leave about fifteen minutes later. 
The three went to the Holiday Inn, and Johnson and 
Turner emerged at about midnight (Tr. 282-284). 

Appellant Bryant called Agent Worden as his witness 
and exposed the matter of the missing tape to the jury. 
Thereafter the jury returned its verdicts of guilty. 


ARGUMENT 


I. The trial judge properly refused to strike Agent 
Pope’s testimony. 


(Tr. 22-30, 38-86, 305-306, 308, 315) 


Appellants claim that since the tape recording of the 
conversations between them and Agent Pope was not pro- 
duced at trial,? Pope’s testimony should have been stricken 
pursuant to the Jencks Act, 18 U.S.C. § 3500. 

Section 3500(a) contains the definitions of those “state- 
ments” producible under § 3500 (b). Since there is no pos- 
sible contention that Agent Pope adopted or approved the 


2 Although the tape recording had never in fact come into the 
possession of the prosecutor, appellants suggest that it should have 
been produced under Fed. R. Crim. P. 16 or Brady and its progeny, 
i.e., Giles V. Maryland, 386 U.S. 66 (1967) ; Brady v. Maryland, 373 
U.S. 88 (1966); Levin v. Clark, 188 App. D.C. 6, 408 F.2d 1209 
(1967) ; Levin v. Katzenbach, 124 U.S. App. D.C. 158, 363 F.2d 287 
(1966). Both Rule 16 by its terms and Brady-Giles-Levin by their 
intention of preventing the suppression of evidence favorable to 
the accused require a showing of possession or ability to possess on 
the part of the Government. Consequently, neither contention is 
‘applicable to the instant facts. 
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contents of the tape recording, the recording must first 
be found to fall within $ 3500(e) (2) before the propriety 
of its non-production is considered. The recording in ques- 
tion was made by agents stationed in the room adjoining 
Pope’s for purposes of protective surveillance. Agent 
Worden, who monitored the earpiece, recollected that he 
could hear the conversations in the next room. However, 
“the tape itself was not that legible.” (Tr. 24-25). Fur- 
thermore, Worden was not certain whether the tape was 
running during the time he was listening (Tr. 26-27). 
He stated that he had never listened to the tape at any 
later time, and although he remarked that he was sure 
that it was replayed, the agents who participated in the 
surveillance had not replayed it (Tr. 22-23, 35). Thus 
there is no assurance that the tape recording was a ver- 
batim recital of the transaction. 

Assuming arguendo that the recording was a Jencks 
statement, the trial court committed no error in refusing 
to order the Government to produce it under pain of Pope’s 
testimony being stricken. The judge, noting that the tapes 
were unavailable, denied the motions to strike (Tr. 305- 
306, 308, 315). The propriety of this action is supported 
by both the statute and substantial case law. 

Section 3500 provides in subsection (a) that certain 
items “in the possession of the United States” are not 
subject to pre-trial discovery. Pursuant to subsection (b) 
the court shall “order the United States to produce any 
statement (as hereinafter defined) of the witness in the 
possession of the United States. . . .” Subsection (d) 
penalizes the United States if it “elects not to comply” 
with a production order. 


3 The claim that a simultaneous recording of an illicit transaction 
is within §3500 has been rejected. A taped conversation between 
the payer, who was wired by a government agent, and the recipient 
of a bribe was found to be not a recital of a past occurrence by a 
prospective witness and not within the purview of §3500. United 
States v. Sopher, 362 F.2d 523, 525 (7th Cir.), cert. denied, 385 U.S. * 
928 (1966) ; United States v. Crisona, 416 F.2d 107 (2d Cir. 1969). 
Compare United States v. Birnbaum, 387 F.2d 490 (2d Cir. 1964). 
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Subsection (a) and (b) appear to be directed only to 
items in the possession of the United States. This inter- 
pretation is buttressed by the implication in subsection 
(d) that the United States is granted the conscious selec- 
tion of alternatives—compliance or non-compliance— 
before the Jencks sanction may be imposed. When the 
former alternative is not available to the United States 
because it is not in possession of purported Jencks state- 
ments, to impose the Jencks sanction is to vitiate the elec- 
tion process. The foregoing interpretation is supported by 
the reasoning of the dissent in Campbell v. United States, 
365 U.S. 85, 102-103 (1961) (decided on other grounds) : 


Petitioner’s contention that words “in possession of” 
must be interpreted as meaning “possession at any 
prior or present time” must be rejected. Congress 
surely did not intend to initiate a game of chance 
whereby the admission of a witness’ testimony is 
made to depend on a file clerk’s accuracy or care. 
Senator O’Mahoney, the sponsor of the bill, in illustra- 
ting that his measure approved the essential basis of 
the Jencks case, interpreted Jencks to apply only 
where the Government “had at the same time in its 
files a statement” pertinent to a witness’ testimony. 
108 Cong. Ree. 10120. 


Although there has been no definitive explication by the 
Supreme Court of the effect of the non-production of an 
item not in the possession of the United States, there have 
been a number of circuit court cases dealing with the 
problem. 

In viewing non-compliance with an order to produce 
a Jencks item which was in the possession of state au- 
thorities, the court in Beavers v. United States, 351 F.2d 
507 (9th Cir. 1965), ruled that $3500 referred only to 
statements in the actual possession of the United States. 
That possession is the key to the imposition of the Jencks 
sanctions is further illustrated in United States v. Con- 
solidated Laundries Corp., 291 F.2d 568 (2d Cir. 1961) 
in which the issue of negligent loss was directly presented. 
At trial the Government had failed to produce, with no 
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showing of bad faith, items which were discovered in the 
Government’s possession two weeks after the trial. The 
court declined to rule that negligence or loss in itself ac- 
tivated the sanctions and based its decision on the infer- 
ence that the items had been in the Government’s posses- 
sion at the time of the trial since they turned up two weeks 
later. 

However, one case, apparently not relied on by appel- 
lant, which does intimate that a nonpurposive loss or de- 
struction of statements may require the imposition of 
sanctions is Lee v. United States, 125 U.S. App. D.C. 126, 
368 F.2d 834 (1966). Noting that no good faith excep- 
tion was specifically written into the statute, the Court 
remarked that, “We should be slow to imply a good faith 
exception where the ability of the accused to defend has 
been jeopardized by a deliberate delay.” 125 U.S. App. 
D.C. at 180, 368 F.2d at 838. Appellee submits that a 
carefully considered finding of good faith exception is 
warranted in the instant case since any delay was signifi- 
cantly less than in Lee. 

Finally appellee suggests that the Supreme Court has 
pointed the way toward a determination of the applica- 
bility of sanctions on the basis of a good faith exception 
in United States v. Augenblick, 898 U.S. 348 (1969). In 
Augenblick tape recordings of a post-arrest interrogation 
by military authorities were not produced after a finding 
that they came within Jencks. They were not found and 
their ultimate whereabouts was never ascertained. The 
Court found that, “The law officer properly ruled that the 
Government bore the burden of producing them or ex- 
plaining why it could not do so.” 393 U.S. at 355-356. 

In the instant case the testimony was clear that the 
tape, which had been employed only for the purpose of 
a protective surveillance for the safety of the undercover 
agent, had been returned to Agent Worden’s office. There- 
after, it had probably gone back into service in other in- 
vestigations and had been destroyed as a record of the 
conversations in the instant case. Agent Worden plainly 
made repeated and diligent efforts to recover it to no 
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avail (Tr. 22-28, 26-80, 83-86) and the tape was no longer 
in the Government’s possession. Since the tape was not in 
the Government’s possession and the reasons therefor 
were thoroughly detailed in the record, the Government 
submits that the sanction of striking Agent Pope’s testi- 
mony was properly withheld. 

Finally, appellants were, in fact, supplied with Agent 
Pope’s comprehensive report of the conversations. That 
report was composed from notes made immediately after 
the other participants had left his presence and was turned 
over to appellants pursuant to the Jencks Act. See Killian 
vy. United States, 368 U.S. 281 (1961); Rosenberg v. 
United States, 360 U.S. 367 (1961); United States v. 
Covello, 410 F.2d 536 (2d Cir. 1969) ; United States v. 
Comulada, 340 F.2d 449 (2d Cir. 1964). Thus appellants 
suffered little or no prejudice due to the nonproduction 
of the tape. 

Since the tape was not clearly Jencks material, it was 
not in the Government’s possession, and appellants were 
provided with a contemporaneous statement of the trans- 
action, appellee submits that the trial court properly re- 
frained from striking Agent Pope’s testimony.“ 


4 Appellants, relying on Taglianetti V. United States, 394 US. 
316 (1969) ; Desist v. United States, $94 U.S. 244 (1969) ; Alderman 
v. United States, 394 U.S. 165 (1969) ; and Katz v. United States, 
389 U.S. 347 (1967), claim that their convictions should be reversed 
because they were based on illegal electronic surveillance in which 
Agent Pope was a consenting party. Contra, 18 U.S.C. § 2511(e). 

Appellant Bryant also contends that a ten-week delay between 
the date of the offense and his arrest prejudiced him in his prepara- 
tions to rebut the charges. However, a similar contention that a 
general inability to reconstruct the events of the day of an alleged 
narcotic sale amounted to prejudice was conclusively rejected by this 
Court, despite a four-month delay, in Dancy Vv. United States, 129 
U.S. App. D.C. 418, 395 F.2d 636 (1968). Compare Woody Vv. United 
States, 125 U.S. App. D.C. 192, 370 F.2d 214 (1966) ; Ross v. 
United States, 121 U.S. App. D.C. 283, 349 F.2d 210 (1965). 


10 


II. The evidence of the chain of custody of the narcotics 
was sufficient. 


(A. Tr. 82-33; Tr. 268) 


Appellants claim that because Agent Worden, who 
transported the narcotics envelope to the chemist, did not 
testify as to that transportation, the Government failed 
to prove that the narcotics tested were those purchased by 
Pope. 

In Gass v. United States, 185 U.S. App. D.C. 11, 416 
F.2d 767 (1969), slides initialed by two doctors were 
taken to the laboratory for analysis by a nurse who was 
not called as a witness. This Court found that the nurse 
was not necessary to establish the chain of custody be- 
cause of her professional training and the absence of any 
indication of mishandling. Similar factors are present in 
the instant case. Compare Novak v. District of Columbia, 
82 U.S. App. D.C. 95, 160 F.2d 588 (1947). 

Agent Pope carefully examined the contents of the 
lock-seal envelope and testified that he had initialed the 
exhibit and recognized it as the item he had purchased on 
January 31, 1969, from Johnson. The chemist testified that 
he had received the lock-seal envelope from Agent Worden 
and had analyzed its contents, and recognized the exhibit 
in court as the same item (A. Tr. 32-33. Tr. 268). 

Since both Agent Pope and the chemist were profes- 
sionally trained in the handling of narcotics, evidence of 
mishandling was completely absent. Therefore, since the 
Government is entitled to the benefit of all legitimate 
inferences to be drawn from its evidence, appellee submits 
that there was sufficient evidence for the jury to find be- 
yond a reasonable doubt that the quantity of narcotics in 
court was taken from appellants. 


IiI. Appellant Bryant was properly joined for trial with 
his co-participants in the narcotics sale. 


Appellant claims that he was improperly tried with his 
co-indictees, arguing that he was more likely to be con- 
victed in a joint trial. He claims that the verdict might 
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be founded on guilt by association. That contention should 
be rejected. 

The general rule in federal courts requires a joint trial 
for persons indicted together even though one defendant 
might have a better chance of acquittal if tried separately. 
Dykes v. United States, 114 U.S. App. D.C. 189, 190, 313 
F.2d 580, 581 (1962), cert. denied, 374 U.S. 837 (1963). 
Furthermore, a motion for severance is addressed to the 
sound discretion of the trial court. Opper v. United States, 
348 U.S. 84 (1954). The judge at a joint trial has a con- 
tinuing duty to be alert and take appropriate action to 
counter undue prejudice. Fed. R. Crim. P. 14; see United 
States v. Wilson, D.C. Cir. No. 22,721, decided June 11, 
1970, slip op. at 10. 

In the instant case the trial judge did not abuse his 
discretion in retaining the joinder of the three narcotics 
sellers. Since appellant Bryant participated in a single 
sale transaction, the evidence against his co-defendants 
would, of necessity, have been introduced against him even 
had severance been granted. See Drew v. United States, 
118 U.S. App. D.C. 11, 381 F.2d 85 (1964). To obtain 
severance “a defendant must at the very least prove that 
the evidence against his co-defendants is far more damag- 
ing than the evidence against him.” McHale v. United 
States, 180 U.S. App. D.C. 163, 164, 398 F.2d 757, 758 
(1968). Since the evidence admissible against his co-de- 
fendants would be identical to that admissible against him 
in a separate trial, there could be and was no abuse of 
discretion in the trial court’s denial of appellant Bryant’s 
motion to sever.® 


5 Appellants claim that the prosecutor improperly referred to them 
by nicknames during the course of the voir dire. It is inappropriate 
for appellants to raise the issue before this forum since they have 
declined to make a transcript of the voir dire part of this record. 
Fed. R. App. P. 10(b); see 7.V.7. Corp. v. Basiliko, 103 U.S. App. 
D.C. 181, 257 F.2d 185 (1958). Furthermore, in McFarland v. 
United States, 80 U.S. App. D.C. 196, 150 F.2d 593 (1945), the 
jury was told that the defendant used different names and was 
charged in that case with a certain offense. That was one of several 
prosecutorial errors condemned in the aggregate. In the instant 
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IV. The aiding and abetting instruction was properly given. 
(A Tr. 15-16, 19-21, 25-30; Tr. 269) 


Appellants suggests that the evidence did not warrant 
an aiding and abetting instruction. 

In Bailey v. United States, 185 U.S. App. D.C. 95, 416 
F.2d 1110 (1969), this Court recapitulated the standards 
of proof for aiding and abetting. The court stated that 


...A sine qua non of aiding and abetting, however, 
is guilty participation by the accused. “In order to 
aid and abet another to commit a crime it is neces- 
sary that a defendant ‘in some sort associate him- 
self with the venture, that he participate in it as in 
something that he wishes to bring about, that he seek 
by his action to make it succeed.’” Nye & Nissen v. 
United States, 386 U.S. 618, 619 (1949). 


The evidence fully proved that appellant Bryant parti- 
cipated in the narcotics transaction as something he 
wished to bring about. After being introduced as John- 
son’s superior, Pope negotiated the price of the heroin 
with him. Pope and Bryant agreed on a price of $4,500 
for one-eighth of a kilogram of heroin, and Bryant told 
Johnson that that rate was acceptable (A Tr. 15-16, 19- 
21). Pursuant to that agreement Pope bought approxi- 
mately 68 grams (one-fifteenth of a kilogram) for $2,500 
from Johnson’s cache. Appellant Turner, who had been 
introduced as Johnson’s runner and had ridden to John- 
son’s home along with Pope and Johnson, held the bag as 
the latter filled it with heroin (A Tr. 25-80, Tr. 269). 

Assuming the truth of the Government’s evidence and 
giving the Government the benefit of all legitimate in- 
ferences to be drawn therefrom, Curley v. United States, 
81 U.S. App. D.C. 389, 392, 160 F.2d 229, 282, cert. 
denied, 831 U.S. 887 (1947), appellee submits that there 


case, appellants had been introduced to Agent Pope by their nick- 
names and therefore it was perfectly proper for them to be called by 
their nicknames. 
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was ample evidence to conclude that both appellants aided 
and abetted in the sale of the heroin.* 


V. The opening statement and the instructions 
were proper. 


A. The opening statement. 


Appellant Bryant claims that the Government’s open- 
ing statement failed to make out a prima facie case 
against him. Although appellee has not yet received a 
transcript of the opening statement, it appears that the 
statement Bryant, Johnson and Turner, acting in concert 
on January 31, 1969, met Agent Pope in a hotel room 
and sold him narcotics in violation of the Federal narcotics 
laws attributed to the Government in appellant’s brief 
appears sufficient to refute that claim. The Government 
need not include a recital of the evidence relied upon in its 
opening statement. United States v. Levine, 372 F.2d 70 
(7th Cir. 1967); see also Dobbins v. United States, 81 
U.S. App. D.C. 218, 157 F.2d 257 (1946). 


6 Appellant Turner also claims that although he aided and abetted 
in the sale, the time span during which he actually held the heroin 
was so brief that he did not possess it long enough for prima facie 
evidence of his violation of 26 U.S.C. §4704(a) to be established. 
In fact Turner participated in the sale for a considerable length 
of time. See Matthews v. United States, D.C. Cir. No. 21,238, 
decided August 27, 1969, (vacated on other grounds). 

Furthermore, the statutory presumption of § 4704 is not dissi- 
pated by the Government’s evidence that Turner held the bag for 
Johnson as appellant contends. In affirming the conviction in Harris 
v. United States, 859 U.S. 19 (1959), the Court stated: 


In order to establish these ultimate facts, the prosecutor 
may put on direct evidence of possession of the unstamped 
heroin and the statutory presumption of §4704(a) then has 
the effect of establishing, prima facie, that there was in fact a 
purchase and that the purchase was other than in or from the 
original stamped package. 359 U.S. at 23. 


Turner’s joint possession with Johnson gives rise to the presumption 
in like manner. See also Walker v. United States, 301 F.2d 94, 97 
(5th Cir. 1962). 
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B. The instructions. 


Appellant Bryant also contends that his requested in- 
structions were improperly denied. Appellant’s first in- 
struction singles out one government witness, suggesting 
that his testimony may be unreliable because of the ten- 
week delay in Bryant’s arrest. Had this instruction been 
given, it would have amounted to the trial judge’s com- 
menting unfavorably on the credibility of a witness. The 
second instruction is a missing witness instruction ap- 
plied to the lost tapes. Neither instruction is actually a 
statement of any theory of the case other than a theory 
that the Government’s evidence should not be believed. 

Moreover, the court is under no duty to give an instruc- 
tion in the precise words requested by a party. Agnew v. 
United States, 165 U.S. 51-52 (1897); Carter v. United 
States, D.C. Cir. No. 22,187, decided April 30, 1970; 
Ramey v. United States, 118 U.S. App. D.C. 355, 336 
F.2d 748, cert. denied, 879 U.S. 840 (1964); Clarke v. 
United States, 112 U.S. App. D.C. 219, 301 F.2d 548 
(1962) ; Wheeler v. United States, 82 U.S. App. D.C. 363, 
165 F.2d 225 (1947), cert. denied, 333 U.S. 829 (1948). 
Appellant’s reliance on Levine v. United States, 104 U.S. 
App. D.C. 281, 261 F.2d 747 (1958), is misplaced. In 
Levine the appellant had been accused of falsely repre- 
senting himself as a police officer; his defense was that 
he had represented himself as an officer of the court and, 
being an attorney, had committed no culpable act. This 
Court found that there was a duty to instruct on the de- 
fendant’s theory of the case because of the special facts 
presented. Levine v. United States, supra, 104 U.S. App. 
D.C. at 282, 261 F.2d at 748. In the instant case no facts 
are present that would require an instruction specially 
tailored to appellant’s theory of the case which was, sim- 
ply, that he did not commit the offense. Cf., Laughlin v. 
United States, 128 U.S. App. D.C. 27, 385 F.2d 287 
(1967); Manning v. United States, 125 U.S. App. D.C. 
25, 871 F.2d 353 (1966). Compare Brooke v. United 
States, 128 U.S. App. D.C. 19, 385 F.2d 279 (1967). 
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It is essential for all investigative personnel of PNDD to 
understand the policy cf the Department concerning the use o2Z 
electronic eavesdropping devices, A complete understanding! is 
necessary to ensure that the devices will not be used in an iilegal 
manner, and ‘to avoid taking a negative attitude concerning their 
use, . : . | 


In announcing these procedures we aro mindful of the. trenendeus 
burdens which special agents must bear, often uador trying and ox- 
trenely dangerous circumstances, Although certain court decisions 
haw Dsettend tha wen At anemia oe dos oe mes fe oe errs en rr 
RAyws Lawl eos Salt VSS Sa CAV SSA Ay Vaya gesewes ey wee a te seaeresemee sete 00 
"reason for exaggeration or overstatcnent of the cases, Thu courts 
have still provided law enforcement agencies considerable latitude 
in utilizing cavesdropping equipment. 


All personnel having any responsibility for law enforcécwent 
axe encouraged to use the various clectronic cevices, not only to 
“ain valuable corroborative evidence, but as protective devices 

.4n the event of potential harm to a special agent working in an 
undercover capacity or an informant engaged in 2 particularly 
hazardous operation, If there is any indication whatever that a 
special agent or informant will become invoived in a jeopardous 
situatioh, a yoice transmitting, device should be used, In fact, 
there may be eee or pormitting a special agent or : 
an informant to-operate in an undercover capacity without a warning 
device could be considered derelict supervision, 


(3 fhe following procedures are in conformauce with the Kenorandum 
to the Meads of all Executive Departments and Agencies fron Attorney 
General Ramsey Clark dated June 16, 1967, ‘The procedures 2re not 
aimed at deterring the use of eavesdropping devices, The purpose 
is to furnish a set of orderly guidelines to facilitate proper use 
of the devicos. : 


1. Interception of Telephone Conversations. The interception 
of telephone conversations by BibD personnel by any mechanical or 
electronic devices is prohibited, unless done with the consent of 
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ono of the parties to the conversation, 


2, This prohibition applies whether or not the informa- 
ticn acquired through interception is subsequently divulged out 
side the Bureau or used in any way. . . 


b. In cases where one narty to the telephone conversation 
has consented, wonitoring or recording of the conversation by 
mechanical or clectronic device is permitted without prior authority 
of tho, Bureau or the Attorney General. . 


VA Iuterception of Non-Telephone Conversations, 


a. _Any use or attempted use of any electronic, mechanical 
or other device to surveptitiously listen to, momitor, transmit, 
aaplify ox record a non-telephone conversation, even WE ae 
senk of one party to such convorsation, is prohibited excépt as 

- provided below. a 


+A. b. This prohibition applies whether or not the inforaation 
acquired-is subsequently divulged outside the Bureau or used in any 
way. : 


: ce. In situations where one party to the non-telcphono 
conversation has consented, monitoring of a conversation will bo 
permitted with the priox approyal of the Attorney General, or the 
prioxr approval of a Regional Director or Bureau official in 
accordance with emergency provisions set forth below. 


d, When it is feasible to do so, in situations where 
electronic or mechanical eavesdropping devices are to -be used to 
intcxcept a non-telephone conversation, 2 memorandum_must be sub=- 
mitted to the Bureau in advance setting s Lollow2z 
mation: (1) the reasons for such proposed use; (2) the type of 
equipment to be used; (3) the name of the suspect(s) “involved; (4) 
the location (including the precise address, if known); (5) the 
‘duration of the proposed use; and (G6) the manner and method of 
installation, 


e. Upon receipt of a request to overhear and record non- ° 
’ telephone conversations where one party has consented, if time 

permits, the responsible Bureau official will prepare a memorandum 
to the Attorney_General setting forth the information speci ed 
paragraph d. If after a reasonable time the Attorney General has 
not responded to the request, the Bureau official may exercise the 
emexgency provisions of the Attorney General's rules, and authorize 
the Regional Director to use the monitoring or recording device. 
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£, On an emergency basis and where tiie does not pernit 
ransmitting a weitten’ request, and where wtilinzation of 2 monitox— 
ny device is deemed to be necessary for the protection of oa under 
over spocial agent or informant, the responsible Regional Director 
ay authorize the uso of cavesdropyping equipment. 


g. If tho use of the eavesdropping equipment is for tho 
wpose o£ acquiring corrokorative evidence to be used in a vrosc~ 
uiion, the emergency zuthoxity montionea in paragraph I avove ust 
2 obtained from the Bureau's Office of Criminal Investigation. 


h. In cases where the Regional Director or Bureau official 
rercises his discretion under the emergency provisions and authorizes 
he interception of non-telephone conversations, the Bureau is re- 
wired to furnish a full report to the Attorncy General within 2% 
ours after the authority is given. Therefore, in order for the 
usenu to abide by the rule, immediately after tho equipment is 
sed, the Regional Director shall subnit a reyort by ‘the fastest 
heons possible setting forth all of the information in paragraph d, 
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3. Records Requivenents. 


an. Where technically Zeasible, whenever electronic or 
echanical devices are used, an efiort should be made to record the 
onversatiion by tape recording, These tapes should be preserved 
for ten years in the same manner as documentary evidence. | do 
= b. _In all_ cages where any electronic or mechanical gévice) 
as been used, aosenernte seport must be submitted by the xesponsible 
gent setting forth the following information: (1) the date(s) the 
quipnent was obtained from and returned to storage, and the identity 
£ the agent charged with its custody; (2) the date(s) the equipment 
s used; (3) the type of equiprent used; (4) the method by which 
he equipment was used; (5) the persons involved in the conversation; 
nd (6) the results obtained by using. the device. A separate log 
eed not be maintained in the field. “4 i 

c. All files in the Zield containing the report required 
by paragraph b above, logs, transcripts, notes or tape recordings 
ust be marked "Official Use.Only," and may be made available to 
bexsons only on a need-to-know basis. A record must be maintained 
n each file indicating each persona outside the Bureau to whom the 
nformation or material has been made available. 


d, Distribution of the report required by paragrapa b 


bove must be as follows: 


PAs 
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1 copy to district office case Lilo, 

1 copy.to chronoleorical Lille. 

2 copies to the Bureau. 

All other copies to Regional Office case file. 


The report must be marked at the top of cach page "OLficial} 
Use Only." In the space provided for related files, the request 
nunbexr (12 known) end the number "0550-L9A" must be tucluded,. 
Additionaliy, a tag indicating "special" or exseditious handling 
must be attached to the reports subnuitted to the Bureau, 


e. On ox before May 15th of each year, a report nust bo 
subwitted to tha Ruvean sathiag forth the following information: 
(1) A complete inventory of all recording devices, radio trans~ 
mitting devices, and radio receivers, which are particularly suit- 
able for eavesdropping, and (2) A full report of ali uses made of 
meckanical or electrical listening devices, This resort is gonerail 
a summation of all the reports, of agents submitted in compliance 
with paragraph b above. Accordingly, it is essential that the 
chronological file be maintained properly in all Regional Offices, 


These annu2l reports should bo filed in tho chronotoyienl 
XL5E, WIEN ChO Or2IEINAL and to copies sorwardedl to the Cusenu, ‘ 
\ 


5. Central Location of Fquipacnt, 


a. No officer or enployee of the Burcau may procure any 
device, equipment, or material either mechanical or electrical, 


swhich is primarily designed for use in monitoring, overhearing or 


’ recording of conversations without the prior approval of the Director 


b, All such cquipmeat shall be stored at the Regional 
Offices, except in major district offices, such as Houston, San - 
Francisco, Atlanta, San Antonio and St. Louis, where the vrobablie 
needs of the district office may be equal to those of the Regional 


Office, ¥ 


6. Non-enforcement monitoring prohibited. Except under unusual 
circunstenees, the monitoring of telephone Conversations which do noty 
relate directly to enforcement activities are prohibited, uniess both 
parties to the conversation agree to the monitoring, : 


7 <A&ny violation of the provisions of this section will subject 
tke employee or employees responsible to strict disciplinary action. 
7 rast 7 
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Q And where were these items located? 


A The tape recorder was in 608 and there was a small 
hole in the wall and the microphone picked up the sounds fron 
the adjoining roon. 

Q Was there a hole in the wall? 

A That's correct. | } 


Was there any type of spiked mike in connection with 


A No. 

Q Now, what was the purpose of your wanting to overhcar 
conversation in the room John Pope occupied? : 

A It was strictly. for the protection of the Agent Jobn 
Pope, for the narcotic transaction. : 

Q Did you have any reason for being apprehensive that 
Mr. Pope may have been Zn trouble? , e 

A In that, the fact that he was Nctempe ing to make a 
large purchase of narcotics and have 2 large amount of money. 
It is always a good idea to try to ‘know what was going on when 
an agent has a large sum of money. 

Q Now, the people with whom he was going to rave the 
transaction, were they known to have weapons or have people 
with them who were known to carry weapons? 

A Yes, siz. \ 


Q Now, on January 30th, and also, the 3st, did you 


overhear Se Pe witbin:the room, between Agent Pope 
e j 
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and other persons? 
A Yes, sir; yes, I did. 
Do you know who the other persons were? 
Well, there were several people. 
ere they any of the defendants here? 


5 Mr. Bryant, Mr. Jobnson, and I believe Mr, Turner 


also had 2 conversation. 
Q I didn't get you. 
A Also, I believe, Mr. Turner had a conversation with 
Agent Pope during that two-day period. 
And did you listen to these conversations? 
I listened, yes. 
Was this on a regular basis, or from time to time? 
It was on a periodic basis. 
What do you mean by “periodic”? 
There was another agent in the room at the time. 
Someone was listening to wake sure there were no problems. 


We also had a base of operation from that room for various 


it xeasons. 


Q Now, when you originally set up this tape recorder, 
did you intend to use this for the purpose of gathering evi- 
dence against any particular person? 

A The only reason for using the tape recorder was to 


make sure to know what was going on and for the agent's safe- 


- . PRE. 
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Q And the tape recorder had a microphone to which you 
could also listen to? 

A It had an earpiece, yes, sir. 

Q Now, do you recall what the nature of the conversa~ 
tions were that you overheard in the roon occupied by Agent 
Pope, when he spoke to persons you have already identified here 
in court today? 

A I don't recall the exact conversation. It was re~ 


ferring and pertaining to narcotic transactions. 


Q Did they talk about narcotics and narcotic activi+ 


A Yes. 


Q Was this limited to narcotics traffic in vasbington? 


MR. ADDAMS: Objection, Your Honor. | 
MR. RUDY: 1°11 withdraw the question, Your Honor. 
BY MR. RUDY: 
Q. Would you say this general conversation was about 
narcotics traffic? 
A It was about transactions that were sotnay to take 
piace. 
Q Was this limited to one defendant, or was it anongst F 
all three defendants? 
A They were there at different tines; the three indi- 
viduals. 
Q Now, how many tapes were actually made of conversa- 


tions during that period involved? 7) 
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There was just one tape on the machine. 
Do you know how big the reel was? 
It was a five-incb reel. 
Was it the 1800-feet type? 
I don’t have any idea. 
Q Now, did there come a time when you stopped surveil- 
lance of the room, or overhearing conversations in the roo? 


A Yes, sir. 


Q And what bappened to the tape recorder then? 


A It was taken out. The tape recorder was taken out 
and the tape was taken back to the office. 

Q And when it was taken back to the office, what, if 
anytbing,was done with it? 

A Nothing in particular was done. I don't know. It 
was a year ago, The tape; I probably had it on ay desk for a 
while. If don*t know what happened to the tape. We didn't make 
it for use in court, as such. 

Q Now, on this particular tape, did you have an occa- 
sion to make a report to your superiors, or our office, regard- 
ing your investigations pertaining to this case? 

A Yes. 

Q Now, at any time, did you ever go back and play that 
tape and get off the tape, information that you later gave in- 
formation to our office. 


A It's very possible that, the information that Agent 
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Pope put in his eopoete cane ee the tape; I don't recall 
whether he sat there and listened to the tape before he nade 
his report. I don*t know exactly. 

Q Did you ever do this, six? 
No. 
How about Agent Leonard Coonee® 
I doubt whether he took anything off the canoe 
How about Agent Weiser? 
I don't tbink he wrote a report on this incident. 
Now, how long did you keep this tape; if you recall? 
I honestly don't know how long. | 
Do you know where the tape is, at this tine? 
No, sir, I don't. : 


Do you know what happened to it? 


A 
Q 
A 
Q 
A 
Q 
A 
Q 
A 
Q 
A 


No, I don't. 

Q Now, bad you intended that the tape be used in evi- 
dence, would you have marked it in some way, and put it in 
evidence? : 

A It would have been marked in the front of the canes g 
the nature of the conversations. There would have been ayhonme 
placed on there, the date, time, and if it was to be used as 
evidence of some kind, it would have been kept in a Locked 
safe. 


Q Now, that was not done on this occasion? 


Mr ee) 
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Q Now, had there been anyone in the room where Special 

Agent Pope was, say an informer, would you have kept the tape? 

MR. SHORTER: You know I object to this. We are deal- 
ing with a certain situation and put in a hypothetical situation, 
at is extremely self-serving and I don't think it's permissible. 

MR, RUDY: That is exactly the reason why I’m askin 
the question, Your Honor. I made the representation, that had 
there been an informer in the room, these agents would have re- 
ported that testimony Eee - 


TEE COURT: Objection is overruled. The witness tay 


BY MR. RUDY: 

Q Hada there been an informer, or informers, in the room, 
would the tape recording have been kept for later use? 

7: If an informant had been attempting or making a pur— 
chase and there hadn‘*t been an agent there making a purchase, 
there probably would have been a tape made properly, aud kept 
to use in court at 2 later date. 

Q Based on your recollection and your listening to the 
conversations in the room where Agent Fope was located, bow 
would you describe the conversations that you could hear? 
Were they very clear or fuzzy? How could you hear -- what 


was the quality of sound? 


A At the tine when I was monitoring it -- depending 


whether the television was on in the other room, or not, it 
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was fairly legible, as far as the tape goes. As far as I | 


recall, the tape, itself, wasn't that legible. 
MR. RUDY: I have no further questions of this wit- 
ness, Your Honor. : 
THE COURT: Mr. Addams. 
CROSS-EXANINATION 
BY MR, ADDAMS; 

Q Officer Warden, you say there was a hole in the wall. 
How did that hole get in the wall? 

A I put the hole in the wall. 

How big a hole did you make, sir? 

Just a@ very small hole. 

Large enough to insert a microphone? 

No, there was a small plastic tube put in the wall 
to pick up the sound in the other room. 

Q Is it standard technique — is ita scientifically 
reliable, technique; putting a hole in the wall and using this 
tube to pick up the sounds? 

A Anywhere you can get sounds through, if a microphone 
is used. 

Q And the purpose of the tube is to enhance the quali- 
ty of the sound coming through the other side of the wall; 
isn't that true? To enhance the quality of tbe sounds coning 
through the wall to be transmitted to the microphone? 


A It's to pick up the sound, yes, sir. 
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Q Now, sir, you were concerned about the safety of the 


officer; is that correct? 

A That's correct. 

Q And you and the other officer were carefully moni- 
toring the operations to make sure of the officer's safety; is 
that not correct? 

A We were monitoring to make sure that nothing bappened 
in the other room, yes, sir. 

Q That would mean that the transmission and the ear- 
piece was fairly clear, wouldn't it? 

A Not necessarily. 

Q You just said that you were listening carefully, to 
make sure that nothing happened; is that correct? 

A Yes, sir. I was listening to make sure that nothing 
happened; that's correct. 

Q And to know if something was happening, you would 
have to hear what was happening; is that not correct? 

A Yes, sir. 

Q Now, sir, either you or Officer Cooper, was it, or 
who was the other officer in the room with you, sir? 

A Weiser was in the room witb ne, sir. 

Q All right. And either you or Weiser were monitoring 
that conversation at all times; is that correct? 

A Yes, sir. 


Q od the tape was running all the tine that you were 
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Q Well, be would have one to ask you for aoney, to 
request a large sua of money; is that not correct? 

A That's correct. 

Q And, to your knowledge, did he request money, prior 
to 10:00 o*’clock a.., prior to January Slst, 19697 | 

A Well, I don't recall when the money was given to 
Agent Pope. 

Q Now, sir, the tape you took back to the office, went , 
into your desk drawer; is that correct? 

A I don't recall. Very possibly it could have been 
put in my desk drawer. Syed 2 ; 
Q Did you make any attempt at all to reserve the tape? 


A No, sir, I didn'*t. 


Q Did you ever contact the United States Attorney and 
Ske SOC eae 
ask him whether you sbould reserve it, or not? ~ 


A Not to my knowledge. I don't believe f aia. 
Pardon? 
No, sir, I don*t pelieve I did. 
You don't recall making such a request? 
No, sir. 
Do you recall how None you had that tape? 
No, sir, I don‘t. 
Q While they were in your custody, Agent pope had 


custody to them; is that not correct? 


A Agent Pope was just in and out,on special, down here. 
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Q But you made them available to Agent Pope, to assist 
him in bis report; is that not true? 
It's very possible. 


Do you know whether you gave them to Agent Fope, or 


not to my knowledge. 
don't recall? 
Sir. 
Is ita reasonable possibility that you may have 
given them to Agent Fope? 
A I doubt that I would have. I'm sure that I probably 


@idn't give them to Agent Pope, oF anyone else. 


Q So, you are the only one who had custody of that 


Yes, sir, I bad the tape. 
And you had the responsibility for it? 
If there is responsibility. 
Do you recall when was the last tine you saw that 
tape, after January Slst, 19697 
A I don't recall. 
Q And you don't know whether it wight be still availa- 
ble; is that correct? 
A I don’t know. 


Q In fact, it still may be available in your office; 


isn't that true? ? r) U 


> 
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A Well, I would doubt it; I don't know. 
Q While you were listening to these tapes, Agent Warden, | 
did you make any rougb notes concerning these tapes, themsel ves? 
A I don’t recall making rough notes. : 
Q Whether in the room or whether in your office, ata 
later date? 
A I may. have made notes in the room at the time the 
transaction was going on. 


Q Incidentally, who-requested these recordings be made? 


A What do you mean, “who requested"? 


Q Was this a voluntary act by words, or was it suggested 


by either your superior or the U. 8. Attorney? 3 

A No. . In fact, the recording would not necessarily 
have to be made. I wanted to be able to monitor the rooa. 

Q And, did you, yourself, ever play the tape back? 

A Very possibly, yes. , 

Q Well, yes or no? 

A I'm sure I did, yes. 

Q And were you able to understand what was being said 
on that tape? : 

A It — you could determine -- 


Q Independent of quality, could you determine the words 


that were said? . 


A At times, yes, sir. 


SESS pail 


I don't recall. 
MR. ADDAMS: I have no further questions. 
CROSS-EXAMINATION 
BY MR, ROSEN: 
Q Agent Warden, as I understand your testimony, you, 25 
a wember of the Bureau of Narcotics, drilled this hole and placed 


a plastic tube with a microphone in it; is that correct? 


I take it, that this is a higbly sensitive 

micropbone, to pick up all voices; is that correct? 

A Yes, sir; that’s right. 

Q And did you have, attached to the microphone, a tape 
recorder? Is that right? 

A The microphone was connected right to the tape re- 
corder. | 

Q I take it, at sonetime before the Bareniants cane 
into this room, you informed Agent Pope that you gould be nest 
door with this apparatus; is that correct? | 

A Yes, he knew we were in the next room. ! 

And none of the defendants knew; 15 that correct? 


Sir? 


Not to my knowledge. 


Q 

4 

Q And none of the defendants knew; is that correct? 
A 

Q 


And prior to this, you had never secured a Court 


order authorizing this recording of the conversation; is that 
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correct? 

A Right. 

Q Now, you testified, in response to Mr. Addam*s ques- 
tion, that you could hear the conversation, o2 this tape; is 
that correct? 


I could hear the conversation, yes. 


It's also true that you could identify who was speak— 


Yes, I could understand who was speaking. 
All right. Was there any conversation by Mr. Turner, 
also known aS Boxy Turner? : 

A I don't recall the conversation Mr. Turner might have 
bad. He was in the room. 

Did you see any of the participants in the room? 
No, I did not. 

Did you see anyone, either enter or leave? 

No, sir. 

Q Did anyone, either yourself or Agent Pope, ever 
identify the voices in the roon — well, let me ask you this 
question, first. Had you ever, on any prior occasions, heard 
Mr. Turner's voice, or any of the co-defendants’ voices? 

A I night have heard Mr. Bryant's; X don't recall. 

Q On this particular tape that you had, did anyone 


identify the voices you had -—- which words belonged to which 


parties, so to speak? ? f m ] } 
% . 
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A I don't recall. This may bave happened afterwards. 
I don't recall. 

Q Now, do I understand from your testimony, Officer, 
that this tape bas not been destroyed? It's just been ais- 
placed? , 

A I don't know where this tape is, or what happened to 
it. It was over a year ago. , 

Q When was the last time that you recall monic this 
tape? 

A I don't know. 

Q Well, this transaction tock place in January or 1969, 
a’ year ago? 
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A 
Q Approximately a year ago? 
A 


Yes. 
Q Would it be safe to say that you took the tape with 
you when you left the hotel room; is that correct? | 
A Yes, we did. 
‘And you took it to your office? 
Yes, we did. 
And did you see it sometime thereafter, the next day? 
I’m sure I did. 


Q And do you recall bow many times thereafter, you Saw 
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this final report? 

Yes. 

Would you say that was the week after, or 50? 

No, I did not say a week, sir. 

I said, “would you say?” 

It was the following day, after the 3ist. 

Where would that be? 

Mm. RUDY: Your Honor, I believe this witness should 
be allowed to answer. 

THE COURT: Yes. 

NR. ADDAMS: Madam Reporter, would you please read 
back the last question and answer? 

THE REPORTER: "Question: I said, ‘would you say?'" 

Answer: It was the following day, after the 3ist.” 


THE COURT: You are speaking of the notes, are you 


MR. ADDAMS: The final typewritten report. 
THE WITNESS: That was done — I can't recall whether 
it was the lst of February or the 2nd of February. 
BY MR. ADDAMS: 
Q Now, sir, did you listen to this tape in preparation, 
or prior to preparing your report? 
A I never heard the tape, sir. 


Q Did li. Warden make the tape available to you? 


A The tape was probably available. A WW 
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to Detroit? | 

A only when we went down to the office and weighed and 
initialed the evidence. | 

Q About bow long did that take down at the office? 

A Approximately an bour. : 

Q Now, Agent Fope, this tubing that counsel has asked 
you about, you said that the tube was flush with the wall that 
you were in, but the equipment was on the other side where it 
was being monitored? : 

A The receiving unit was in the other room, | 

Q And the microphone was in the tube; right? 

A That's correct. : 

Q Now, was there wallpaper, Or sonething, on the other 
end of the tube? : 

A No, there was not. It was at the end of a mirror 


in my room. 


Q Now, without this tube, could you have heard any 


conversation in the other room? 

A Not to my Knowledge. 

Q Now, did you ever discuss with Agent Warden, the 
conversation that took place between you and the people who 
were alleged to have been in the roon that you were in, other 
than by the tape? | 

A I'm not quite sure of your question. 


Q Did you ever discuss witb him whether he could hear 
® i 
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any of the conversation between you and any of the people who 
were alleged to bave been in there, other than what was on the 
tape? 

A Not to my knowledge. 

Q and this was a dividing wall between the two rooms 
in which the tubing was placed? 

A Yes. 


MR. JONES: Your Honor, I have nothing further. 


CROSS-EXAMINATION 


BY MR. ROSEN: 

Q Mr. Pope, at any time when you bad this conference 
with Agent Warden, that Mr. Jones asked you about, did he ever 
mention to you, any of the things that he overheard? 

A Possibly. 

Q Such as what? 

A I don't recall as to what. 

Q Well, it's a fact that he mentioned certain things 
be heard, didn't he? 


{THE COURT: It is not a fact. Ask him if it is a 


BY MR. ROSEN: 
Q Is it a fact that be mentioned certain things that 
he overheard at bis end of the conversation? 
A I can't recall any specific things he mentioned. 


Q In other words, didn't be generally mention things 
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without specific facts? 

A Well, I think I would have to qualify that, sir. 

Q Well, put it any way you want. | 

A Well, that was a double, or connecting, or adjoining 
room Eeantton as the setup in the room, there are two doors, 
both have locks on each side of the door. I would have no way 
of knowing whetber he had a conversation, by listening at the 
door with his side open, or through the recording. 

Q Well, ee natess of whetber he heard it from the tape 
recorder or through the door, isn't it a fact that he discussed 
with you, jnformation, or general facts? 

WR. RUDY: Isn't it a fact, Your Honor, rather than -- 

wR. ROSEN: Your Honor, this is cross-examination. 

MR. RUDY: Well, he certainly had his opportunity, 
Your Honor. 

MR, ROSEN: May I proceed, Your Honor? 

THE COURT: Yes, you may proceed. 

BY MR. ROSEN: 

Q Well, xegardiess of the source of any information 
that Agent Warden wight have bad, isn't it a fact that he 
discussed with you, the things that be may have heard in bis 


room? In those facts you have told us about, it could have 


been anything in general. The fact is, he discussed with you |! 


that he heard. 


‘A As a discussion, I would say yes. 
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When you went into the room, that was the adjacent 

i room, was {t not? 

Yes, it was. 

Do you recall the hotel room number? 

I believe it was 605. 

and you were in 6-C-? 

ie . 

Okay. 

Now, when you went into this, 1t was directly adja- 
cent, there was no room separating you, is that correct? 


Thatts correct. 


How did you go into that room? 
t was an adj oining=type room with adjoining doors. | 
Q So you had opened the door to your apartment, stepped 
rough and opened the door to the other room and stepsed 
through? 
A The doors were back to back. 
Q And if you leave them open, you would have complete 


access straight through? 


A If you leave them open. 


Q You could leave them open and have complete access? 


Q At the time Mr. Bryant was in your room, you went 


| 
A Yes, that's correct. | 
F 


into this room to make notes, fs that correct? 


A I went in to discuss with the surveillance agents 
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| as to what had happened, what pad transpired. 

Q You ‘discussed what transpired with them, is that 
| correct? 
A Yes, thatts correct. 

Do you remember who was there at the time? 
No, I don't. 

Was Mr, Worden there? 

I cantt recall if he was there or not. 

You do know him by name? 

Yes, I do. 


and you know Mr. Wiser= by name and sight? | 


Q 
A 
Q 
A 
Q 
A 
Q 
A 


That's correct. 
Q you don't recall if either of these two vere pres 
at that time, though? 
A No, I’ don't, 
Q The agents who were there, though, you discussed 
what had transpired in this conversation, ts that correct? 
That's correct, : 
How would they know what had happened? 
well, it is not a matter of their knowing. i 
| MR, RUDY: Your Honor, I will object to this line of 
| questioning. May we approach the bench? 
THE COURT: You want the question answered? 
MR, ADD Al I will withdraw the question, Your 


Honor. That is a hearsay question. He would nct aor how 
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| they knew. 
MR. RUDY: If that is Mr. Addamst testimony, perhaps | 
we can proceed with the testimony of the witness, Your Honor. 
MR, ADDAMS: I will withdraw the question, Your 
| Honor. 
THE COURT: All right. 
BY MR. ADDAWS: 

Q Mr. Pope, did these agents.tell you in your discus= 
sion with them, what had happened while you were in the room 
with Mr. Bryant? 

MR, RUDY: Your Honor, again, may we approach the 
pench, please? 
MR. ADDAMS: That calls for a "Yes" or "No." 
TEE COURT: Come onup here, will you, counsel? 
(AT THE BENCH: ) ° 


(All counsel are present. ) 


JHE COURT: The Court recognizes that’ you are an 


experienced counsel, but why would you give the Government the 


opportunity of bringing in four or five witnesses? 


MR, ADDAMS: Your Honor, Mr, Pope testified yester- 


day that he had had no other help in preparing his report. 


He did not hear the tapes. He did not discuss the case with 
these other men, 
I believe one of the objections made was that there | 


was hearsay included in that report, because he either heard 
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the tape or discussed the case with other officers, He denicd) 


doing so. 


THE COURT: Now, you try the case any way you want 


Re 
' to, You are opening the door for many witnesses to be calicd. 


Now, the Court understood that there were only tyro 
witnesses. 

MR, 40DANS: Your Honor, the Government = 

THE COURT; That was this man and the person who 
followed him in an automobile? 

: NR, ADDAMS: correct, sir. 

THE COURT: Now, you are opening the door. 

MR, ADDAMS: I submit, Your Honcr, any conversations | 
which were overheard by these other officers was an silegai 
search and seizure under Katz and Alderman. 

MR, RUDY: That has been decided though, already, 
in a hearing. 

THE COURT: I don't know whether you vil agree, but | 
these people that are jurors are not idiots -- 3 

MR, ADDAKS: I realize that, sir. 

THE CCURT: They know that this is a treacherous 
business. They know that this fs a killing business. 

MR, ADAMS: The Government has to cbserve certain 
safeguards granted to all pecple. | 

THE COURT: What? 


KR, ADDAMS: The Government has certain safequards 
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| can be read by -= he 4s going to make notes that will refresh 


|| hts recollection only. 
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fn the Constitution. 
THE COURT: I am talking about you. 
MR. ADDANS: Yes, Sir. 


.s 


THE COURT: He is not going to write down notes that | 


| 
| 
| 
| 
| 


Now, if he cculd write in Latin, I presume he would 
weite £t all in Latin. 

You try the case any way you want to, but the Court 
is concerned about the other two defendants. So you go ahead, | 

MWR, ADDAMS: Thank you, Your Honor. | 

(IN OPEN COURT: ) 
BY MR, ACDAS: 
Q Officer Pope, then it ts true, is it not -- let me 

rephrase that. 

In preparing your ace then, you had discussed 
what transpired in the room with other agents prior to prepare | 
ing your personal notes, is that not correct? | 


A Yes, I could say that_is. correct. 


Q Now, sir, were there any kind of mechanical or 
scientific devices that were being operated in this other 
room? 


A Yes. 
Q And what kind of a device or devices were being 


employed? Y a = 8 
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Q Aes how do you “now that, sir? 
A Because of & conversation “thet was taking place in the 
other room. 
Q You coke Know the names -~- 
MR. ‘RUDY: Your Honor, Mr. Addams was instructed by 
the Court. 
BY MR. ADDAMS: 


How many people were in that room Mr. Worden, do you 


Three, as far 4s I know. 
Agent Pope was one? 
That's correct. 

And tvo other people? 


That's correct. 


Male. 
Male? 
Yes, sir. 


Have you subsequently Jearned their sdentity? 


A 

Q 

A 

Q 

A 

Q Were they male or female? 
A 

Q 

A 

Q 

A 


Yes, sir, I have. 
Q Ang what are their rmomes now that they have been 
sdentified to you? 
A Herbert Johnson and Cariton Bryant. 
Q So when you vena Room 608 was Mr. Pope, “re 


Johnson and Mr. Bryant *- now, t how did you know there were 
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people other than Agent Pope in that room? 
‘Because <= } 
How did you know that in Room 607 there were two 
that room in addition to Agent Pope? 
Because the conversation that took place. 
How gid you know what conversation toox place? 
Because the conversation was moitored. 
And how was it monitored? 
It was monitored with the use of a tape recorder 
and a microphone. 
And physically how was the equipment set up? 
The tape recorder was in my room. 
Meaning 603? 
8. The microphone was placed with a plastic tubins 
through the wall! into the adjoining motel room or hotel room. 
Q Meaning Agent Pope's room? 
fh That's correct. 
Q And was there a hole in the wall to accommodate this 
plastic tubing? 
A Yes, sir. 
@ Was there a hole in the wall to accommodate: the 


plastic tube? 


& 
A I placed a hole in the wall. 


Q Did youplace a hole in both walls? 


A Yes, sir. e+: yO 
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Did you ever play Rone for Mr. Pope; Agent Pope? 

I don't recall whether he heard the tape or not. 

You don't know one way or the other? | 

I don't recall. 

MR. RUDY: Your HY¥nor, again Mr. Addams is characteriz- 
ing the evidence and leading. I have to comply with certain 
nies of evidence; certainly Mr. Addans should have to comply 
with the same rules. | 

THE COURT: All right. 

MR. ADDAMS: I will ask the question, another WEY 


BY MR. ADDAMS: 


I will ask the question, Agent “orden, this way: 


Do you know whether Agent Pope heard the tapes? 

I do not know. : 

Is it possible that he heard the tapes? 

MR. RUDY: Your Honor -- 

THE COURT: Mr. Addams, anything is possible. 

BY MR. ADDAMS: 

Could he have heard the tapes? 

MR. RUDY: That is the same question just asked a 
different way. I might have heard the tapes, your Honor; you 
might have heard then. 

"BY MR. ADDAMS: 


Q Did you ever give the tapes to Agent Pope? - 


No, sir. ft 3] 


BIE 


Q Do you recall when you made that hole or holes? 
A I am assuming it was on the 20th of January $ 
January 20, 1369. 
Q I see. 
Now; you say there was a tape recorder and a tape 
-- excuse me, a microphone? 
A That's correcte 
Q Mechanically, how was the microphone connected to 
the tape recorder? 
A With a microphone wire and cord plugged into the 
tape recorder. 
Q And you say you monitored the conversation? 
MR. RUDY: Your Hom, the witness has already testi- 
fied to that. Again Mr. Addams is using his latitude. 


| MR. ADDAMS: Your Honor, that was an introductory 


phrase. I was leading into a question by that introductory 


phrase. “a 

MR. RUDY: Your Honor, I am afraid we will never 
through the introductory phrases. 

MR. ADDAMS: 

Read it; read the last question, please. 

(The reporter read the last question.) 

BY MR. ADDAMS: 

How did you do this monitoring, Agent? 


With an earpiece or earphone. 


And that was connected where? ? 4 yL- 


ny 


‘ 


Nr. Johnson's case. 
THE COURT: Yes. 
NR. SHORTER: Shall I do it at this point? 
THE COURT: YeS8, you may proceed. 
FURTHER DIRECT EXAMINATION 
BY MR. SHORTER: 
> Q Mr. Worden, were all of the conversations that occurre= 
in Mr. Pope's room on the 20th and the 2ist mechanically 
recorded on this tape recorder that was in your room? | 
A I don’t know whether-all the conversations were or 


not. I don't know. 


Q Do you recall that on the evening of the 20th 


that there were two other persons in the room with Mr. 
Johnson allegedly -- I am sorry, with Mr. Pope, allegedly 
Mr. Johnson and 2 Mr. Cary? 
A Yes, sir. 
That was on the 30th? 
Yes, sir. 
A Yes, sir. 
Q Now, to your recollection 5 those conversations 
recorded? 
A I don't recall whether they were or not. The machin 


was in the room at that time. 


Q = And it was working? 3 : 
A Yes, sir. : , 
é f 
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plans, plans were formulated for Agent Pope to contact 
Herbert W. Johnson and have him come over to the hotel and 
meet With Agent Pope. Is that a correct statement of wat 
the plans were all about? © 

A That's correct. 


Q At the time these plans were being made was Miss 


Snipes present? 
> 


A I don't recall whether she was there or not. 

Q When was the first time you saw her that day, sir? 

A I don't recall the time. I did see her on the 30th 
cf January, 1959. 

Q Was her voice ever on this tape recording? 

A I.dontt recall. She was up in the roon at one 
time. I don't recall whether it was on there or not. 


Q Now, Miss Snipes, what was she to this investigation, 


On the 20th? 
Yes, sir. 
She was assisting us, or assisting Agent Pope. 
Was she a cover for Pope, sir? 
That's correct. 
Q Ang she was someone who was known to Mr. Johnson, 
was she not? 
A Would you repeat that? 


Q She was someone who was imown to Mr. Johnson? 


2" 


with Mr. Pope at a time os Bs. Pope met Mr. Johnson? 

A Again from what I can recall, just the first time. 

Q Two times at least, wasn't it? It could have been 
the night of the 30th also? 

A Again, I don't recall when she was in the room on 
the 30th. I don't recall this. 
>» & Well, if we had the tapes we could certainly 
determine whether or not she was in the room when ur. Johnson 
was there tal3dng with Mr. Pope, at the tapes were available? 

A If there had been something on there. Again I don't | 


Know | Vi 


Q Because right now we don’t Know. You don't rementer, 


do you? 

A I don't remember. 

Q And you don't remember very much about nn con- 
versation that was taking place during the time Hr. Johnson 
and this fellow Stinky were there, do you? 

A. I don't recall the entire conversation, no, sir, I 
don't. 

Q And you don't recall any of the conversations in 
their entirety or could not reconstruct any conversation tre t 
you monitored from within Room 608 that was goourring in Room 
607,eitzer the 320th or 2ist, sir? 

A They were regarding narcotics. 


ul 


H 
-Q That is ail you can say, they are regarding narcotics? | 


fA 35 
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Q Who said what and who was quiet at the time, and 
who was speaking at the time You just can't tell us, can you, 
sir? 

A I didn't make anynotes of this, no, sir. 

Q You were depending on the mechanical device that was 


atively recording everything that was being said? 


> A No, sir, I was depending on Agent Pope who was in 


the room talking with the individuals. 

Q You knew he was in no position to sit there and take 
notes of what was going on? 

A He as agent -=- he could write a report, m@ did write 
a report, apparently. 

Q But you can't °c gainsay the fact that a machine 
device was the most accurate representation of what was taking 
place? 

A Would you repeat that, piease? 

Q You can't deny the fact that the mechanical device, 
the tape recorder, accurately recorded everything that was 
teing said? 

A That is possible. 

It wasn't defective, was it? 
Sir? 
The machine wasn't defective, was it? 


’ 


No, sir. 


Had plenty of tape on A didn't E 
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A No, sire | 

Q That was made in the -- you know por the conversations 
that were taking piace? | 

A No, sir. 

Q Now, ineidentally, Agent Yorden, how much experience 
as a narcotics agent do you have? , 
- A Been with the Bureau approxirately five and a half 
years. 

Q: And at this point you have risen to the rank of 
Acting Supervisor; is that right? | 

That's «what I am right now, yes, sir. 


Does that involve @ pay increase also; a grade 


No, sir. 


You are the same grade today you were Jast year? 


Q 
A I think I have a new step fron Jast year. 
Q 


. Well now, you were the Senior Agent in charge or 
this investigation; right, sir? 

A That's correct. 

Q Responsible for the execution of the -- whatever 
plans were formulated, and also to see that an accurate report 
was made of anything that occurred; is that right, sir? 

A Yes, sir. ; 

Q In this case you filed @ seven-paze report with the 


Bureeu stating the occurrences of January 20 and January 21st; 
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right, sir? 
A Yes, sir. 
Q And this report is detailed in that it sets forth 


everything that happened minute by minute so far as the actions 


of yourself, Agent Pope and the other agents who were involved 


in the investigation; correct, sir? 
GR That's correct. 

tas Indicating the trucks that were rented, the walkie- 
talxies that were used and all the other electronic equipment 
that was used in this case? 

A It was complete. 

Q It is complete except nowhere in the report does it 
indicate you had a tape recorder monitoring all the conver- 
sation that was gdng on in Room 607 on the 30th or the 21st? 

A That wasn't in there -- 

Q Can you answer the question? 

A Will you repeat the question? 

Q It is detailed with everything except that; is that 
correct, sir? 

A There is no mention in there of it, no, sir. 

And at this point the tapes have evaporated? 
I don't know where the tape is, nO» 


Disappeared? 


It isn't around. 
When did you last loox sor 1t? pA 3 


30} 


Vhnen?. I don't recall exactly. 
Do you recall ever looxing for it? 
Yes, sir. 
Didn't Mr. Rudy tell you to go find the tapes? 
ves; sir, he asked me to, yes, sir. 
When did he do that? 
I don't recall the date when this was. 
Q Let me asx you this: When, as best as ae | can 
recall, was the very last time that you saw these ere 
A I don't recall. I know this, they were played. 
There was one tape. I know 4t was played after the ist. 
Q Who was present when it was played? | 
A I -- again I don't recall who was there. 
Q Was Mr. Titus present? 
A No, sir. 
Was Mr. Rudy present? 


re 


No, sir. 


No, sir. 


Any of your supervisors present? 


Q 

A 

Q Any Assistant United States Attorney present? 
; | 

Q 

A 


No, sir, not to my ynowledze « 

Let me ask you this: Now, in so far as Mr. Turner 
and Mr. Brant were concerned, you had no other contact, the 
Bureau had no contact with either these two adi one es on 


the 20th and the 21st except for their being in the premises, 


PA 34 


eo 


4 ; 
4n Room 697 of the Holiday inn; ts that correct, sir? 


MR. RUDY: Your Honor, I will object to that question. 
It 1s not only leading but it calls for 4 conclusion of evi-~ 
gence which the jury 4s entitled to make. 

THE COURT: All right, the objection will be 
sustained. 
BY MR. SHORTER: 

Q Let me ask you this: As to Mr. Bryant, sitting 
here, what {ndication or evidace of his activities on the 
30th or the 31st were mown to you as an agent in charge of 
this investigation except what occurred in that hotel room on 
the 20th, on the Zist of January sat about 12:00 p.m? 

A What = know personally? 

Q No, we are speaking about this particular case as 
-- confining yourself to the date of 31st of January, I am 
not asking you to go through a whole lot of other business. 

A As of the 31st of January? 

Q Yes, sir. 

A What do i know personally? 

Q No, I am asking you what dher evidence, what otner 
4ndication did you have of nis activity in the hotel room 
except for what was on that tape, sir? 

A What Agent Pope told me. 


Q What he told you? 


That's correct. ft k U 0 
: 
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Q He didn't have to tell you anything, you were there 

Listening yourself, vem't you? 

MR. RUDY: Your Honor, that is Mr. Shorter's _ 
characterization. 

(HE COURT: All right. 

BY MR. SHORTER: 

Were you there monitoring what vas gcns on? 


Yes, I was. 


Q 

A 

Q So he didn't have to tell you what was going on? 
A 


Agent Pope advised me what took place. 

Q You were there with an earpiece. Didn't you have 
an earphone attached to this microphone coming in the room? 
A Yes. : 

Q@ You had an earphone attached to the microphone? 
Right. 3 


You had a tape recorder attached to the microphone 5 


That's correct. 


v7 


he A “ a 
ma All right, sir. _ Thank you.. = 


-— 
ne 


pid you say :you. made. no notes of what “as ‘occurring 
during the time that you were ‘Vistening. by way of earphones 
to what was going on in the room, sir? : 

A” Would’ you repeat that, sir? 


Q Did I understand you to say that you didn't make 


notes of the conversations that were taking me f U ) 
- Bhs 
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A No, I didn't make any notes, no, sir, of the conver- 
sation. 

Q What was the source of your information on February 7; 
1969 when you prepared this closely typed seven-paze report, 
sir? 

f Conferrins with other agents that had been on the 
surveillance and what I <-- to my knowledge. 


Q Did you speak to Mr. Pope, sir? 


Sir? 


Yes, I had spoken to Mr. Pope, yes. 


A 
Q Did you speak to Mr. Pope? 
A 
Q 


By telephone to Detroit? 
A I spoke to hin bdore he left and I have spoken to hin 
by telephone from Detroit. 
Q Did you play the tape in order to refresh your 
recollection in order to write your report, sir? 
A I don't recall. Like I say, I recall playing the aN 
tape. 
You remember playing it once?» 
Yes, sir. 
Was that in order to help you make this report, sir 


Not necessarily. 


You just played it to yourselr? 
= RYL 


You don't remember anybody being present? Did you 


A Yes, sir. 
Q That is, what did you do, take it up off your desk 
and put it in a tape recorder? 


A Yes, sir. 


Q Would you a give us your observations as to 


the quality and. clarity of that reproduction? 


é 
i" 


A From my recollection, the tape, or the ore that I | 
heard was very unintelligible. : 

Q So yay recall now whether at that time you had heard 

full sentences? 

A Again, from my recollection, words eoaiale Aatcemined 
but I don't recall any complete conversation, and rom what 
I can recall the tape was never played in its entirity. 

From my recoliection. | 

Q You never did play the tape of the whole transaction? 

A No, sir. 

Q Well, now, you say you could hear words. Were 
these occasional words or were they consecative words? 

To the best of your receliection? 

A I don't recall them being consecutive. ‘I recall 
words, but I don't recall anyoverall conversation from the 
tape. 

Q And wepees you decide not to play the whole thing? 

A at the éine, I had a number of other things on my 


mind and this particular phase of the investigation was not 


BY MR. ADDAMS: 
Q You previously looked at this report. Is that the 
same report you had that “Mr. Shaughnessy showed you? . 
A Yes, sir. 
Q I am referring you to page“two. There is a sectios 
two, dealing with recording of procedures of non-telephont¢ , 
comeunication. 
A Yes, sir, there is. | 
Q You say you have read this report and are familiar 
with it, is that correct? 


A. Yes, sir. 29 


Q Were you familiar with it on January 19, 1969? 


“MR. SHAUGHNESSY: Excuse me. “ay I read that par- 
ticular reference? — 

THE COURT: Just a moment. 

BY MR. ADDAMS: 

| Do you recall my last question,sir? 

A No, sir, would you repeat it, sir? 

Q The question was were you aware of the order in 
December of 1968 and January of 1969 during the investigatio 
of Mr. Herbert Johnson? 

A TI was aware of the coeder being out, yes, sir. 

Q Had you read it before January 1969? 

A I don’t recaii whether I was familiar with the enti 


order, no, sir. 


Q I. didn't ask you if you were familiar with it, 
“yr, Worden. Had you read it prior to January of 1969? 

A 1 do not recall. 

9 You know the date of the order? 

A I believe it was October. It was received into 
the Washington Field Office on October 31, 1968. 

Q And who was the order from, sir? 

A This is a BNDD Order. 


THE COURT: What does that refer to? 


THE WITNESS: Bureau of Narcotics and Dangerous 


Prugs. And it was signed by John E. Ingersoll, Director. 
BY MR. ADDAMS: : 
Who is Mr. Ingersoll? 
He is the director. 
Was he director in January of 1969? 
A Yes, sir. Pak 
ra) And, as a matter of course, sir, do you renenber 
the directives of Mr. Ingersoll? 

A Yes, sir, I try to. 

Q Would this particular order, as a meeeer of course, 
be circulated to you as the agent in charge of the field 
operation? 

A I ie had a copy of it, yes, sir. 


Q + you dontt recall whether you read rir. Ingersoll's 


4-45 


A As of that particulat date, I don’t recall whether 


I read it, no, sir. 
Q If I show it to you would it refresh your Teco] - 
lection whether you read it or not, would that help you? 
A No, sir. 

MR. SHAUGHNESSY: Your Honor, I object at this time 
unless there is a proffer as to the purpose of this inguiry, 
because s6 far as I could tell, on page two and the part 
that Mr. Addams has directed Agent Worden to read, aimed at 
procedures whereby tape recordings are made, not how they are 
preserved and this appears to be an attempt to open the ques- ¢ 
tion of the legality of the surveillance, that is, whether 
it was a proper 6urveillance, not whether the tapes were pre-- 
served or earnest efforts were made to attempt to preserve 
then. 

This is opening up a question that was not permitted 
to Fe opened up bytthe remand direction from the United States 
Court of Appeals. 

Accordingly, I would request unless there is some 
other purpose other than vhat I can devine from having read 
it quickly, “tr. Addams be foreclosed from pursuing this line. 

MR. ADDAMS: My proffer, YOur Honor, is that that 
order lays out specifically guide times as to when a record- 
ing may be made of a non-telephonic cossmunication. 

fl gy C It requires specific procedures, prior to using it. 


procedures as is clearly the mandate of the Court tn Bryant 
and Turner as well as in Augenblick. And these attempts to 
get this irrelevant material in here I think should be pre- 
cluded. 

MR. ADDAMS: YOur Honor, I think the Court of 
Appeals is interested in a search for truth and not in the 
technicaity whether certain matters should he explored which 
are prior to the act of preservatton attaching. or after. 
This is a search for truth, Your Honor, not @ hiding behind a 
specific date. Arid again, I ask YOur Honor and urge you to 


let me make my record. 


THE COURT: Well, the Court will allow you to make 


the record by having that identified. 

MR. ADDAMS: It is already identified, Your Honor, 
and I will offer it into evidence at an appropriate time. 
THE COURT: All right. | 

But, the Court does not feel -- in other words, 

I feel that this witness has covered the points oe you are 
concerned with. 

Yow, the Court of Appeals may 1 look upon that in an 
entirely different light. | 

BY tfR. ADDAMS: 

9 Agent Worden, did you, following the aw of this 
investigation, on January 31, 1969, did you WY a ay 


for submission to the Attorney General? 


A No, pee 

Q Did you prepare any report indicating the date on 
which the equipment you used was obtained and the gate it 
was returned to storage? 


A No, sir. 


Q Did you prepare any report indicating the identify 


of the agent inecharge of that equipment? 

A No, sir. i 

Q Did you prepare a report indicating the date of the 
equipment and the type of equipment? 

A The date and the type of equipment? 

Q The date and the type of equipment. 

A No, sir. 

Q Did you prepare any report indicating the persons 
involved in the conversation re¢orded? 

A No, sir. 

Q Nid you mark the tape as to, with the words "Official 
use only"? 

A No, sir. 

Q Did you maintain a record in the file of your case 
oh Herbert Johnson and/or Mr. Bryant indicating any person 
who had a reason to review this tape? 

A No, sir. 

Q bid you prepare any report prior to the use of the 


tape requesting #@Mhission to use it? Y 


A No, sir. 
Q pid you do so in any oral manner of anyone, ask 
permission to uve the tape? | 
MR. SHAUGHNESSY: Soar Honor, I object to this. 
Since this is within the scope of Your Honor's prior ruling. 
He just passed a little time bringing it up again, that is 
all. | 
THE COURT: Aren't you predicating it on your 
questions on the fact that there have been recordings made? 
MR. ADDAMS: Your HOnor, it is my understanding 
that: tr. Worden, it was his sole decision to exploy the tape 
and I would like to explore whether it was his Aacisien or 
whether he sought authority from someone else? : 
THE COURT: Well, why don't you ask him? 
BY MR. ADDAMS: | 
Q Did you get any authority from anyone to use this 
tapw, set up the recording apparatus? | 
A Prior to setting up the equipment, I recall at the 
time I felt I had authority to set up the aime or to‘ 


use it. 


You had the authority. You felt you had the author- 


I felt: that authority had been given, yes, sir. 


By whom? | PA YG 
mo the best of my recollection it would be: the 


Q 


Prior to using and monitoring equipment in this 


operation, did you seek the approval of Director Ingersoll? 


A 


Qo 


I did not personally, sir, no. 


“po you know if anyone else did from your own per- 


sonal knowledge? 


A 


again, at the time I felt or Tf assumed that I had 


authority or received authority to use the equipment. 


Q 
stored? 
A 


Q 


A 


Where was the recording equipment in this operation 


In Washington. 

Is Washington a regional office? 

No, sir it is a district office. 

How much other equipment did you have on hand at 
of this operation? 


I don't recall what we had at that time, two years 


Was the Sony apparatus you menttoned earlier, the 


only tape recorder you had? 


A 


fo the best of ny recollection, there was an older 


tape recorder in the office. 


Q 


Incidentally, how old was this old tape recorder 


you keep referring to, at the time? 


A 


Q 


Which one? 


oe Sony recorder that you used in your surveillan 


pare tom fp Wse 


A I don't know how old it was. 

Q Then, you don't know whether ig was an 01d one or 
not, do you? : 

A No, I just said there was ahuolder tape recorder 
in the office. | 

Q Let's talk about the one you used. sowio1a was 
that at the time of this operation, January, 169? 

A I don't know. | 

Q Do you know whether it was ten years 01d, five years 
old or one year old? | 

A To the best of wy recollection between one and five 
years. : : 

Q ‘fo your knowledge, was that in good working order? 

A fo the best of my knowledge, it was working, yes, 
sir. . : 

Q fo your knowledge there were no defects in the 
machine, wefe there? ze 

A . Wot to my knowledge. 

Q Now, sir, in the earlier question I asked yau, I 
den't think I had an answer. What written procedures are 
there for the preservation of a tape after you have finished 
using it in a particular surveillance other than Order No. 11, 


Defendant's Exhibit No. 1 for identification? 


A At thig time of the reco wy) that was the written 


) 


procedure. 


Court is concerned. 

MR. ADDAMS: I note my objection, Your Honor, but 
only for the record. 

BY MR. ADDAMS: 

Q Mr. Worden, what was a voice-transmitting device, 
do you know? 

A A voice-transmitting device? 

fo] Yes, sir. 

A A transmitter is a voice-transmitting device. 

Q Can a voice-transmitting device be used without 
the tape recorder? 

A Yes. 

Q Does the Bureau have a voice-transmitting device 
available to it in the Washington DistrictzOffice in January 
1969? 

A Yes, sir. 

Q And, is it a fact that you did not use that voice- 
transmitting: device for surveillance in room 608, or whatever 
the room number was, in the Holiday Inn where Agent Pope was? 

A That is correct. 

Q Why did you not tem a voice-transmitting device 
instead of a recorder? 

A The voice-transmitting device, the transmitter, if 


we are talking about the same thing, is run by batteries. 


aed 
g At iL If ypu use a voice-transmitting device, can you 


hear what you want to hear without tie-use of a tape recorder? 

A Yes, with using a receiver. 

Q Pine. But you don't need a tape recorder? 

A That is correct. 

ce) Now, sir, why did you not use that apparatus in- 
stead of the tape recorder, in this investigation of January 
31, and 30, 1969? 

A Because the voice-transmitting device uses hatteries, 
ard the batteries would run down and would have to be replace 
ing them and sO on. If you use & nicrophone plugged into a 
tape recorder, of course you can plug it into the wall and 
you don't worry about battery life and so on. | 

Q agent Worden, do you know what the estimated life 
of a battery is when it is used in a voice-transnitter? 

A Estimated possibly six to eight hours. 

Q Six to eight hours? 

A Yes. 

9 Was there six to eight hours continuoussconversa 
tion in these two days? 

A No, sir. 

Q You certainly have heard of re-chargable batteries, 
have you not? | 


A Oh, I have heard of re-chargable batteries, GS 


have younnot? 


Q You certainly pAS 3 heard of long-lasting erceniest 


Yes, sir, it was. 
c@] Was there any mention in that report of the record- 
ing surveillance operation? 
A No, sir. 
Q pid you intentionally leave it out of that report? 


A Not to my recollection. 


Q Why was it left out of te report? 


A To the best of my recollection, there was more 
important things. I did not feel that since the tape was 
not made as evidence, that it was important at that time. 

Q You made a judgment, is that correct? 

A I guess you would have to say so, yes, sir. 

Q Hid you leave out anything else on the report? 

A I don't recall without reviewing the report. 

Q Isn't the surveillance report supposed to be an 
accurate rendition of the activities involved in making a 
surveillance? 

way 

A It coxvers the activities, that is right. 

Q And you did not in fact even mention that you made 
an electronic surveillance for the sole purpose of safety, 
aid you? 

A No, sir. 


Would it have been also true that that recorder 


was on each an time Mr. Pope was in the room with any- 
one? a s + 


Not to my recollection, no, sir. 

Q When was the first time you played it See 

A Again, to my recollection, it would have ‘been done 
Monday, I believe it would be February 3ré. | 

Q And, how many times was it played? 

A I just recall playing it the one time. 

QO And who was present? 

A ‘A number of the surveilling agants, but I do not 
know who was in the room at the time. | 

-Qvo “You don't know any of them? 

A Again, to the best of my recollection, I believe 

thet Agent Wiser was in there at some time. again I #on't 


recall who was in the room at the time. It was in the office. 


Q What about Agent Morris? Do you know who Agent 


Morris is, sir? 

A Yes. 

Q Who is he? 
He is an agent in the Washington District ffice. 
Was he a supervisor? | 
No, sir. 
@as he a supervisor then? 
He was Acting Supervisor at that time. 
was he in the room when you played it back? 


I personally don't recall whether he was in there 


pas 


fa) Vell, let's try, Officer Busch of the ‘fetropolitan 
Police Department. Was he there? 

r I don't recall. I know he was there on Monday, the 
3rd. I don't recall whether he was tin the room or not. 

0 And wasn't there another agent named Officer Johnson 
from the “Metropolitan Police Department? 

A Yes. sir. 

9 Was he there when the tape was played back? 

A Again, to the best of my recollection he was there 
on ‘iondav but I don't. know whether he was in the room. 


2 You don't recall whether any of those people were 


there when the tape was played back? 


A I don't recall who was in the room at the time, no- 


Qo How long afd you let the tape play for them? 

A I don't recall the length of time. 

2 You remember whethertit was in the morning or the 
afternoon? 

A No, sir, I do not. 

Q You played the pape in the anticipation of getting 
some other leads in this or in other cases? 

A No, sir. 


Q Did vou make the tape to assist you in preparing 


your report so that conversa 1d bepaccurately recorded 
A No, sir. A ‘ 


surveillance. 
THE WITNESS:. No, sir. 
BY MR. ADDAMS: 
Q This is the first time, is that correct? 
A The tape wasn't retainéd in this eae J 
Q The question was whether you ever lost a tape before 
Ig the answer to that question ves? 
EN Have I ever lost a tape before? 


| 


Q Where you made it for either evidence or surveillang 

i 

for an agent's sake. i 
| 


A The answer would be no. 


i 
! 
i 
1 


Q Is this the first case in which you lost a tape | 


when it was made either for evidence or for agent surveillance 
sake? 

MR. SHAUGHNESSY: Your Honor, if I = have that 
question clarified. I'm not so sure this tape was actually 
lost. This is a case where it was not retained. It wasn't 
lost in a sense, so far as I know, as it Aieaenearing mystet - 
iously. 

MR. ADDAMS:; I will rephrase the question. 

BY MR. ADDAMS: 


Agent Worden, what happened to the tape? Is it 


I don't know where the tape is. 5 


You cannot find it, is that correct? | 


Were you alose enough to it? How close were you? 
A I was in the office where the machine was. I don't 
recall just how close I was ot it. 
o Could you hear things? That is to say, was it 
making a noise? 
A Yes, it was making noise. 
Q All right. Would gou please tell us what you 
perceived? : 
A It is hard to say. It was scratchy and vague to \h 
me. T ean't recall what I may have heard on the tape or what ik 
I have heard other agents say about it or what I may have | 
read in the reports 
Q Did youphear eccasional words? 
A I may have. I don't recall. 
0 Well, would you please describe the character and 
quality of the tape that you heard? 
A The tape that I heard was very -- I would consider 
it very poor quality. 
Could you understand the conversation? 
I couldn't, no. 
No yvoukknow what happened to the tape? 


No 


Did you ever see them after that day? fA ¢ ¥ 
No 


. 


9 Was there a conversation going on? 

a I am sure people must have been talking. I don't 
remember. | 

Q Were -you specifically listening to the tape, or \ 


were you going about your job at your desk? 


A I was going about my duties: I had other investi- 


gations then. 

mr COURT: Mr. Addams; I wonder if you would help 
the Court. The reference has been made to people, coming 
in and going out. Were they all connected with listening 
to the tape? ‘ 

“MR. ADDAMS: I will clarify that, Your Honor. tet 
me finish this question and I will come back to that ‘people 
in and out.” 

BY MR. ADDAMS: 

Q Agent Worden, you just indicated, did you not, that 
you were at your desk doing things you had to do? | 

A Yes. : 

Q And you wefe only coliaterally interested in the 
playing back of this tape, is that correct? : 

A As I recail, I listened for a while or tried to 
listen. I had other duties to take care of. I don't really 
remember how much time I devoted to it. 3 


Q flow far away from your desk was the tape vdeing 


aS 


A Oh, maybe six or eight feet, I don't know. 

Q Were there people between you at your desk and the 
other desk? 

A I don't remember if there were or not. 

Q Now, you say there os people coming in and out. 
Were these other agents? 

A Yes. 

Q Do you know if they were there, coming in just to 
hear the tape or to go to their desks for example to pick 
up papers, et cetera? 

A I don't know. 


You don't know. Do you know why the tape was being 


No. 

How did you know it was a tape involving this case? 
Somebody said it was the tape from the motel. 

Do you know who said that? 


A I don't remember. 


Q Was this -- did someone get up and announce this 


or was this a casyal remark? 
A I don't recall how this -- I was under the impres- 
sion that that is the tape it was. 


Q Are you really certain that this is the tape invol-~- 


ved in the Bryant observation? h 
A T am not sure I understand. 


Q 


a 


Q 


All right. You say you everheard a tape? -. 
Yes / 


And you heard someone mention that it was the 


tape involved in the motel? 


A 


Q 
A 
9) 


A 


Q 


Yes. 
But you couldn't understand the tape? | 
No. 


And you weren't really concerned about it? 


Not really. 


-And are you really certain that the tape that was 


being played was the tape in the Siryant case Or the Johnson 


ease? 


A 


I couldn't say 100 percent certain. t saw the tane. 
MR. ADDAMS: I have no further questions: 
THE COURT: Mr. Applestein? 
MR, APPLESTEIN: I have no question, your ilonor. 
™IE COURT: All right. Any further questions? 
MR. SHAUGHNESSY: No, sir. 
THE COURT: All right. You may step down. 
(Witness excused. ) 


MR. SHAUGHNESSY: Your Honor, I might suggest that 


the next agent I would like to call, Agent Morris, I believe 


his testimony will be similar to Agent Wiser's and probably 


be cumulative to it so I shall proffer him to you and to the 


defense but that is my understanding of his testimony. Tt 


A Yes, it was. In addition, he was going to be car- 
rying a large sum of money which had to be protected, too, 
of Government funds. 

fe) Now, sir, would you please describe how it is that 
a surveillance, a listening device, was installed to monitor 
Agent Pope's transaction? 

A The agent working on the case and I discussed mea- 
sures we could take to safeguard Pope's activities and his 
person, and a listening device was agreed would assist an 
awful lot an Oe ee we decided we would put one 
in. TI agreed to it. 

Q Did you have authority, did you get some authori- 
zation to? 

A I had discussions by phone with my immediate super- 
fers, but I don't recall exactly who it was. There was never 
any yes or no answer up to the time of the transaction. 

MR. ADDAMS: I can't hear the witness. Would you 
speak a little louder? 


THE WITNESS: There was never a direct yes or no 


ansver that I can positively saygoccurred. 


BY MR. SUAUGHNESSY : 
Q Now, sir, you signed an affidavit February 12 of 
this year, in which you explained your recollection of the 


events. Po you have a record of the authorization you got? 


Sere ee DA bL 


9 Mow, sir,you say you got authorization to monitor 
an record Agent Pope's conversations. Do you know whether 
this was -~ 

“*R. APPLESTEIN: Objection, Your ona I don't 
think that the witness said that he got any authorization. 
ne said that he -- 

THE COURT: All right. YOu can clarify it. 


BY “MR. SHAUGHNESSY: 


Q Did you consider that you had gotten authorization 


from this conversation? 

A At the point, I believed I had but there was never 
direct yes or no. 

Q Now, was there a purpose in addition to your sur - 
veillance, that gou requested this authorization? 

A Primarily to safeguard Pope and the Government funds. 
And in addition, the thing that was important as to know 
where Pope might becgoing if he couldn't conclude the nego- 
tiations in the hotel room. That would do along with safe- 
guarding Pope, by knowing definitely where he might be going, 
who he might be going with. 

9 Now, was it contemplated that these conversations 
be recorded? 


LN Yes, a recording devicd was consi@ered necessary. 


Now, aid you go to th room any time? 
No, I didn't. rp b3 | 


Q You know of your own knowledge whether ar’ not a 
viable recording was made? 

A I heard a tape afterwards. 

Q Would you please describe what it is you heard? 

A I heard a garbled tape. There wasn't a complete 
sentence in the whole tape. There was an isolated word here 
and there could be distinguished. In between there was sounds| 
that I don't know where they came from, that the tape was : 
unintelligible. 

c°] Now, mice do you know whether that was the tape 
that was supposed to have been made of these conversations? 

A That is the tape Mr. Worden brought with him after-- 
on the morning of the 31st or late on the night of the 30th. 

Q Could you made any consecutive sentences out of 
what you heard? 

A Prom what I heard, no. 

Q Now, sir, do you know what happened to that tape? 


A It was kept in Agent Worden's custody and what 


happened to it after that, I don't know. TI helped search 


for it myself. 

Q All right. You did help search for it. When was 
this? 

A At the time of the trial, the hearing before the 


trial the motion to suppress. 


( Ab V° I see. Do you recall about what date that was? 


9 . You say each day. How many different davs was that? 
A I was Acting Agent in Charqe ebout foyr or fio 


months. 


Q In connection with the specific recording on Jan- 


uary 39, when did you agk your boss for authority to record 
the conversation? \ 

A I couldn't tell you exactly, but it was probably 
within a 24 hour period before. It was either the 30th or 
possibly the 29th. 

Q fo you have a report that would indicate that, 

“Mr. Morris? 

A No, I dontt. This is conversation over the phone. 

Q Do you keep a record of your phone conversations? 

A No, there was no record kept on the conversations. 

Q ’ and who was your boss at that time? 

A The Bistrict Supervisor. The Pistrict Director was 
Prank Baptist, and Deputy Regional Director was Joseph %. 
Pyles. 

Q Was he the man you asked, Mr. Pyles? 

A He was usually the one I talked with, not always. 

Q pid you submit a written request for authority to 
make such a recording? 


A No, it was never put down on paper. 


9 Pardon? 
It was not put down on paper. fa 6¢ 


Did you make a report after the recording was made? 
No. 
° Now, sir, you say that the electronic surveillance 
in this case was not put into the report, is that correct? 
A What report are you referring to. 
Q Any other reports by any other agents regarding 
a surveillance in this case. 


A So far as I know,it wasn't recorded in any report. 


Q And, aren't these reports supposed to detail accur- 


atelv what was done in terms of surveillance? 
A Clearly and concisely, yes. And sometimes details 
are left out. 
Do you know how many reports were prepared in this 
Morris? 
No, I don't. 
Did you see Agent Worden's report? 
Yes, I did. 
Do you know how in-depth that report was? 
Let's see. I haven’t reviewed it in quite a while 
but it was a good report. 
0] Would you say it was seven or 10 or 15 pages? 
A No, it wasn’t that long. “ore of a matter of two 
or three or four pagés. 
19) Two or three or four pages. And was there menti 


in there of when certain people went into room and when 


certain people left rooms? 


K I don't recall the details of what he has in his 


Q Was this a planned decision not to put this in 
the repost? 

A Absolutely not. 

9 Was this something of Mr. Worden's own volition, is 
that correct? 

A I wouldn't put it that way either, no. 

Q Did you have a hand in the decision not to mention 


the tapes in the reports? 


There was no decision as such, not the way you put 


pid you prepare an affidavit in connection with this 


Yes. I did. 

MR. ADDAMS: Will gou mark this pefendant's ixhibit 
Yo. 2 for identification? | 

THE DEPUTY CLERK: Defendant's Exhibit “lo. 2 marked 
for identification. 

MR. SHAUGHNESSY: Your Honor, I believe that this 
comes under the objection that Mr. Addams made previously as 
to my use of an affidavit. If he would like to occasionally 
read from it, I have no objection. However, I don't think 
jt should be formally delt with inasmuch as we have the agent 


here. 


MR. ADDAMS: I certainly, I can use it for impeach - 
ment purposes, Your Honor. 

THE COURT: Yes. It is identified. 

(Whereupon, the document referred 
to above was marked Defendant's 
Exhibit No. 2 for identification. ] 
BY MR. ADDAMS: 
Q First, look at that paper and tell me if that is 
a copy of vour affidavit? 

A Yes, it is. 

Q Would you now refer to page three of that paper. 

I refer you to the middle paragraph in the middle 
oftthe page. Did you not state in your affidavit that a 
decision was made not to list the tape in reports as evidence 
because the tapes were worthless? 

A Page two, did you say? 

THE COURT: Three. 

MR. ADDAMS: Three. There is a big paragraph in 
the middle. The sentence starts, "I recall that a decision 
was made. not to Rist the tapes in reports as evidence because 
the tapes were worthless.” 


BY MR. ADDAMS: 


L Q Is that yeur affidavit, sir? 


A Yes, it is. 


Is that sentence partéof your affidavit? 


A Yes, it is. 

Q Do you still maintain that there was no decision 
not to list the tapes in the report? 

| A Well, maybe I misunderstood what you meant by 
reports. Pid you mean a report specifically for the. authori - 
zation of the tape, or in the other case report, the investi- 
gative report itself? I interpreted your question to mean 
a request to use tapes? 

Q MR. Morris, let's celarify. A request for author 
feation to use a monitoring device, is that a report or a 
request for authorization? 

A Well, it is a report but it is a request for author- 
ization. All right. 

Q Your report of the surveillance activities is a 
report, is it not, by your agency? 

A Yes, one type, yes. 


Q Now, sir, did you make a decision not to list in 


the surveillance report the tapes or any mention of the tapes? 


A Yes. Because theccontents were worthless. 

Q Is that the only reason, sir? 

A That is right. You couldn't -- they couldn't be 
deciphered ,youcouldn't make an intelligible thing. To put 
it in there, you would have to put an isolated word here 


phere: there that wouldn't make sense, so we left it out. 


fo simply have detailed an attempt was made at 


Q Is the order you have in front of you the order in 
effect January 1969? 

a Yes, it was. 

fa) Did you comply with that order in terms of getting 
authewization for electronic eavesdropping or electronic 
surveillance in this case? 

A I thought I was but I didn't, no, I didn't. 

Q You did not? 

A No, I didn't. 

Qa In other words, you atan't seek written authority 
from either the Attorney General or --- 

A I don't go to the Attorney General. I go to the 
Baltimore office. 

Q Well, sir, doesn't the order require that when 
feasible you go to the Attorney General? 


A Not a working agent in charge of an office. He 


Q All right, sir, did you go through your superior 
with written authority? 
No, I didn't. 


Did you prepare a written report after the surveil- 


goes through his superiors. 


No, I didn't. me ¥ 

“fe - 
That is a violationgof€’ this order, isn't it? . 
Yes, it is. 
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Noes the order state that whether the a strike 
that. Does the order make any disttnaction between qarbled 
tapes and perfectly crystal clear tapes insofar as preserv 
ing them for ten years in paragraph three? 

A No, there is no distinction. I know that without 
reading through it. 

Q Was that tape ever marked "For official use only ? 

A The report is marked “For official use only when 
it is interpreted. | 

Q The what? 

A fhe report from the tape. The tape itself is not 
marked "For official use only.” : 

Q Will you read paragraph three (Cc) to vourself and 
tell me if you still ree with that answer? : 

A Transcript, oF tape recordings should be marked for 
official use only. 

o Now. sir, I ask you was that tape marked for official 
use only? | 

A Not that I know of. 

Q Now, sir, £ ask you was that tape marked for official 
use only? 

A Not that I know of. 

And, referring you to page four, enn E, Sub-2, 
was the use of this tape listed in the annual report required? 


Page four? 


9 Page four, directly above the numeral five, with 
the sub-letter E. In that paragraph, the sub-paragraph 2. 


a No, it wasn't. 


fe) It does not appear in that revort? 


A I don't see the annual report. 

9° Oh, you don't see the annual report. Okay, sir, 
if you don't see it, you don’t know the answer to that ques- 
tion. 

A Well, I know it in a roundahbdatt way. 

Q Well, sir, in preparing to set up these monitoring 
devices, did you not use a recording device so that the accur- 
acy of the statements reported could be assured? 

A We would hope so. It was set up for the purpose 
of recording an accurate, an intelligible tape, but it didn't 
work out that way. 

Q Wasn't it your purpose, then, to prepare a tape 
that could be heard and understood? Is that not correct? 

A That is correct. 

9 Why was that? 

A When we listen to a conversation of something that 
might happen, ‘and you are not sure you heard it right, you 
can play it again. 
oy Q I see. 

R A) A And get the correct -- 

Q 


And, you wanted to play the tape back, isn't that 


correct, wasn't that one of the purposes? 


A 


Q 


A 


Q 


A 


That was one of the purposes. 

Now, you did play the tape back, is that correct? 
I recall hearing it twice. 

And you recall the date of the first time? 


I believe it was the Mondav following that weekend 


which would make it February 2ror 3rd. 


Q 


All right, what ever date that was, do you remember 


whether it was morning of afternoon? 


No, I don't. 


All right, who was present the first time you heard 


Agent Worden T don't recall who else. 

Were there other people present? 

I belteve so. I am not quite sure. 

Where was it played? 

In the field office. 

At. Agent owderidss ‘g€fice? 

In the field office, whether it was his office or 
I see. What kind of a room was it, Mr. Morris? 

I don't recall. 


was it several desks or one desk? Was it a closed 


What do you mean closed room? 


In other words, was it a private office? 


Yes, it was a private office. 
Was there more than one desk in the room? 
I don't recall. 
How long did you listen to the tape? 
I listeded to the whole thing. 
9 How long did that take? 
A If I recall, it was around a half an hour. Tf don't 
recall exactly. 
Q What was the purpose of listening to the tape at 


that point, four days after the surveillance ended. 


A I hadn't heard the tape or I hadn't had an oppor- 


tunity until then. 

Q Now, you did state that the purpose of the tape is 
for protection, is that correct? 

A Right. 

Q My. Pope apparently had gone back to Detroit, is 
that not correct? 

A He had gone back to Detroit. 

.@] Did you afford him any protection four days after 
the surveillance ended? 

A Phat wasn't the purpose to afford him protection 
four days later, it was at the time the tape was recorded to 
afford him protection. 

Q Then, why did you listen to the tape four days 


later? 


I wanted to hear the tape. 
Why? 
I heard it wasn't any good. I wanted to hear it. 
Q pid it have any useful purpose four days after the 
surveillance? 
A I wanted to determine for myself was sean qood 
or wasn' it. 
Q ' pia it have any useful purpose to you had it heen 
intelligent? 
A It possibly could have, depends on what was on it. 
How could you have used it, were it intelligible? 


If it was intelligence of use, I would like to know 
You mean like further leads for other cases, for 


Intelligence of any kind. 


And, would you have used that intelligence? 


If it was on there, I would have uded it, of course. 
Q was that for the purpose of protecting Agent Pope? 
A Yes, it was very incidental to it. 
purpose was to protect Pope. If it served that purpose, or 
we had hoped that it would serve that purpose. But, after 
it was recorded I wanted to hear it anyway. | 
Q Ien't it true, sir, that the primary purpose for 


Qn listening to the tape on February 3r4a was to gain intelligence? 


A On February 3rd, yes. | 


9 Sir,did you ever ask a United States Attorney -- 
strike that. Let me rephrese it this way. 
Nid you ever consult with an United States Attorney 
after the tape was made? 
A I don't believe so. I don't recall that I did. 
Q Even up to the time of the trial, which occurred: 
on January 26th, 1970? 
A I was no longer Agent in Charge after February 10. 
9 Was your answer then that you have never discussed 
this matter then with a United States Attorney prior to the 
trial? 
A No, I haven't, not that I can recall. 
Q Did you call a United States Attorney and ask him 
well, what should I do with this tape? 
A Not that I recall. 
(9) Did you call one of your superiors and ask him for 
instructions? 
A It was discussed. 
Q With whom? 
A I can't tell you exactly. Probably “Mr. Arpiao, 
Neputy Regional Director in Baltimore. 
Q Do you remember when that was? 
R A) \S A Daily. I was in communication with him. 
Q 


And when was that, sir? 


It could have been on February 3rd also. 
What did he tell you to do with it? 


I don't recall what the conversation amounted to 


pid you arrive at a Yoint decis#6n as to what to do? 
How do you mean? To do what? Or not do what? 
Q Well, to bring it to the attention of a United 
States Attorney Or not. 


A Not that I know of. 


9 In any event, it was not brought to the United 


States Attorney's attention through you, is that correct? 

A That could be correct, yes. 

9 was the tape played before agent Worden prepared a 
report? 

A Yes, it was. I forget the date of Agent Worden's 
report, but it was played before his report was submitted. 

Q prior to his preparing his report, it was decided 
not to mention the surveillance operation in the report, is 
that correct? 

A the wlectonic surveillance? 

Q yes, the electronic surveillance. Do you know if 
the tape was played for Mr. Pope's benefit? was, he present 
when it was played to your knowledge? 

A fo my knowledge, no, because he wasn't in washington 


at the time. 


MR. ADDAMS Thank you. | 
| 
Q Would you describe the record ng device itself? 


BY MR. ADMD, 


A No, I cou *t. | 

Q Was it a standard cassette type of machine or was 
it one of the ones that had two reels on it? 

A I never saw the installation and I don't recall 
which outfit was used. 

Q On what device did they play the tape back in 

Agent Worden's field office? 

A Well, this is ny my bailiwick, and I can’t even 
think of the word. Just a plain tape recorder that reproduces 
a sound from the tape. 

Q Was it a machine Spent. lixe this one that the Madam 
Reporter has? , 

a I dontt recall what it looked like now. 

Q Was it a tape that had two reels on it? 

A It was that type. But it was not a cassette~. 
was a reel type. 

Q Do you remember how big the reels were? 

A It was a four--inch reel. 


Q Pour-inch reel? 


D A I think it is four inch, about that size. (Indicating) 


of) 


Q When you heard that tape that was garbled, did 


you make any effort to turn that tape over to an electronics 


- 
w 
- 
‘ 


expert in department or a sister department to see if it 
could be cleaned up a lietl: electronically? 
A I didn't. No. 
a) po you know if anyone made such an effort? 
Not that I know of. 
MR. ADDAMS: I have no further questions. 
THE COURT: All right. 
CROSS -EXAMINATION 
BY “4R. APPLESTEIN: 
Do you know how long these tapes were run? 
No, I don't. 
pid you listen to it from end to efid? 
The first time I did. The second time r didn't. 


How long did it take you to listen to it from end 


A The recording that we are talking svenee ny best 
recollection is around a half an hour. And that is not par- 
ticularly accurate. But it was around a half an hour. 

Q and that tape ran from the beginning all the way 
through that whole tape? | 

A No, it didn't. Just parts of the tape. 

Q You just listened to part of the tape then? 

AN A I dontt know how long the whole reel would go but 


gh) the part that was recorded for that room lasted about half 


an hour. 


Q Did you personally see that? 

A I checked the log. The Bureau complied with this 
particular request. 

Q You say you saw the log that was prepared on this? 

A You are asking me if the Bureau complied with this 
paragraph? 

Q That is right. 

A And I am saying the Bureau did comply with this. 

Q O.K.. Let me ask you how then, sir. Let me ask you 
specifically. ‘Did the Bureau list in the full report on or 
before May 15, 1969, the use of the mechnical device used in 
electronic surveillance involving the Johnson case? 


A All I can say is that the Bureau did comply with 


this with the information that was available to the personnel 


in Bureau Headquarters. 
Q Did you see the compliance, sir? 


A I think we have -- you are on a different area with 


All right. Does this paragraph not require a written 


Yes, it does, it does require a written report. 
Q Now, have you seen the written report in compliance 
paragraph 3 sub-E listing this electronic surveillance? 
A There is no report of any electronic surveillance 


in this particular case in December of 1968 and January of 1969. 


Q All right. Now, you have answered my question. 
! MR. SHAUGHNESSY: Your Honor, may the record reflect. 
I don't believe the witness has finished his answer and I 
believe the witness should be permitted to. | 
THE COURT: Ali right. 
THE WITNESS: However, the Bureau did comply with 
this request. 
BY MR. ADDAMS: 
Q How? 
A The only thing I can say is that there a3 no record 
made that was forwarded to Headquarters eerie this par- 


ticular installation. However, this was not known to stash 


Bureau personnel and I am saying that the Bureau did comply 


with this particular request. 

Q Mr. Wurms, did you not just tell me there was not 
a report prepared as described under paragraph 3-E in December | 
of January? 

A This was only surfaced as a result of the hearing, 
and the remanding back to the District Court by the District 
Court of Appeals. This is the only time that this was surfaced 
that no report was never made. Headquarters was not aware of 
this. | 

2 Has there been a Bo made now as a result of the 
eA urt of Appeals Baetatons ; 


No, there has never been a report made ‘concerning 


the use of electronic equipment on December, 1968, or January, 
1969, in this particular investigation. 

Q All right, sir. Then, I ask you very specifically, 
did you comply with paragraph 3 sub-2 which requires a written 
report on this electronic surveillance? 

A And again, sir, I say that Headquarters did comply 
with this request. Headquarters was not aware that this 
equipment was used. It was never surfaced to Headquarters 
prior to the remanding of this case back to the lower court. 

Q In January of 1971? 

A Yes, sir. 

Q In other words, there is no report, is that correct? 

A That is correct. 

Q Then, there is no compliance with that paragraph 
which requires a report, is that not correct, sir? 

| A Again, I am steadfastly saying that. 
Q Very well. 


A That Headquarters did comply. 


Q Mr. Wurms, you haven't told me how Headquarters has 


complied with that paragraph. 

A If Headquarters did have knowledge of it, Headquarters 
still complied. If this wasn't brought to Headquarters’ atten- 
tion. We did file our report ih compliance with this section. 

WN it But it did not list this electronic surveillance? 


A If we didn't kwow it, we’ couldn't list it. 


MR. SHAUGHNESSY: Your Honor, I object. te is argu- 
ing with this witness and he does not have a full understanding 
of that report. I believe the agent and the attorney are talk- 
ing about two different things and I am afraid that Mr. Addams 
has not sufficiently studied the report. 

THE COURT: All right. 

MR. SHAUGHNESSY: And has not 2 full understanding 
therefore. I think we should cut off this argument. 

MR. ADDAMS: I have two questions. 


BY MR. ADDAMS: 


Q Was there a report filed on or about May 15, 1969, 


in compliance with that paragraph for the previous year? 
A Yes, sir. 
Q Did that report list the electronic surveillance in 
this case relative December, 1968, and January, 1369? 
A No, sir. 
MR. ADDAMS: Very well. Thank you. 
BY MR. ADDAMS: 
Q Then, sir’, insofar as this case goes, won aid not 
comply with that paragraph, is that correct? 


MR. SHAUGHNESSY: Your Honor --~- 


ve | \ ) MR. ADDAMS: At the time --~ 
. 8 MR. SHAUGHNESSY: That is the same line of questions. 


He is mixing up his subject and his verb because the Bureau 


did comply whereas the particular surveilling agent apparently 
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I was called by Mr. Johnson -- Andrew Johnson. 
He 1s with the Metropolitan Police Department? 
Yes, Narcotics. 
Q All right. 
A And, when I got there, I was told by Mr. Worden 
that they wanted to call Buck -- well, this is Herbert 
Johnson . 


Q Herbert Johnson? 


A Yes. And, We were to throw names around to find out --} 


we were trying to find out who the supplier was. E 
Q Did Agent Worden instruct you to engage 

Johwon in conversation? Is that correct? 
A Yes. 
Q For that purpose? 


A Yes. 


Q Did he give you any ther instructions? 
A 


Yes. Johnnie was there. That is Agent Pope. 
Him and I were supposed to try to make @ deal for $5,000 
to buy drugs from Bukk or his supplier, and we had -~ 
we were supposed to tell them that we had auinine and benetta 
(Phonetics) for sale. 
Q Did you know that your conversation in that room 
was going to te taperecorded? 


A Yes, they had a tape recorder. 


Q Howe did xou!.know that? Did someone tell you? 

A When I came in, he had it on the bed. We:called 
for Buck. He had a little plug that he dugged on the 
telephone. Pope talked to Katherine. That was Buck's 
wife at the time, on the telephone, and then he took the 
plug off and carried it into the other room -- carried 
the machine tinto the other room. Then he told us that 
Buck was on his way up. That was later, you know. 

Q Were you given any instructions wemandauie the way 
you should talk in connection with the recording? 

A Yes, we were to bring up the different names of 
the people they suspected of dealing, you know, with Buck, 
and we were to, you know, keep the television coun so that 
they could record everytting that was said in the room. 

Q Were there any instructions concerning the kind 
of language that should be used? 

A No, but after Buck left, he rot after Pope about the 
curing and different things that went on. 

Q Did he say why? 

A I can't remember the man's name, but he’ said that 
whatever his name was, he wouldn't accept, you know, the 


tape with this kind of language on At. 


Qo Did Worden tell you why he wanted the conversation 


recorded? 


A Yes, he was going to find out who the supplier was. 
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Nw, Mrs. Miller, you were there on the 30th, is that 


A Yes. 

Q Did Mr. Bryant go there on the 30th? Did you ever 
see him there? 

A I never seen him there. 

Q You have never seen him there? 

A No. 

Q Never there when this transaction was taking place? 

A No, Mr. Bryant wasn't was there. 

Q So, you don’t know what procedures were followed 
at that time, is that right? 

MR. ADDAMS: What time. 
BY MR. SHAUGNESSY: 

Q At the time that Mr. Bryant was there. 

A In the morning? I -only know what Mr. Pope --- 

Q At the time Mr. Bryan€ was there, you do not know, 
out of your own mind, what procedures took place, is that 
right? 

A That was in the morning? 

Q Is that correct? Answer my questm please. 

A No, I don't. No. 

Q Now, you talk about recordings. Did you hear those 


recordings? 


A Only the one that Katherine and Pope talked on the 
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Q So, you wouldn't be able to tell, from ous own 
knodedge or your own expertise, such as it may be, whether 
an actual tape recording was made, is that correct, just 
from looking at the tape recorder, unless you Near it? Is 
that correct? 

A No, I wouldn't know unless I heard it. 

Q Now, did you ever see the tape recorder actually 
in operation while you were 4n the room with Johnnie Pope? 

A Once, 

Q Aside from the phone business. 

A No. 

Q So, you don't really have any easement knowledge 
of whether the tape recorder was in operation, is that correct? 

A Well, I know that he said what was on the tape -- 

Q I said of your own independent ynowledge ~-- your 
own observations. : 

A ‘don't know what you mean. 

Q Did you ever see the tape recorder in operation, 
aside from tht phone 4ncident? - 

No. 
Did you ever hear a tape recording made on it? 


A No. 


0 Qa Now, Mrs. Miller, you did particpate in some of the 
g negotiations with Bucklejaws Johnson, 4s that correct? You 


S were in the room there on the 30th when Pope talked with 


\ 


No. 23,957 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


United States Court of Appeals 


for tho District of Cciumbta Circuit 


UNITED STATES OF AMERICA, FILED SEP 140197) 


Appellee, 


v. CLERK 


CARLTON E. BRYANT, 
Appellant. 


PETITION FOR REHEARING AND/OR SUGGESTION 
FOR REHEARING EN BANC 


NICHOLAS A ADDAMS 


1707 N Street, N.W. 
Washington, D. C. 


Attorney for Appellant 


i 


THE CASILLAS PRESS, INC.—1717 K Street, N. W.—Washington, D. C.—223-1220 


United States Court of Appeals 


FOR THE. DISTRICT OF COLUMBIA CIRCUIT 


UNITED STATES OF AMERICA, 
Appellee, 


Vv. 


CARLTON E. BRYANT, 


PETITION FOR REHEARING AND/OR SUGGESTION 
FOR REHEARING EN BANC 


REASONS FOR GRANTING 
PETITION AND/OR SUGGESTION 


After careful consideration of the original panel decision herein 
of January 29, 1971 (hereafter original decision or opinion), and the 
panel decision of July 28, 1971, following remand proceedings (here- 


after remand decision or opinion), we decided to seek further review of 


the issues presented, because in our judgment, the remand decision: 


Il. Should have granted to Bryant the benefit of the 
law established by the case, so as not to discourage the 
bringing of novel or potentially disruptive points of law. 


Il. Overruled and violated the spirit of the United 
States Supreme Court opinion of United States v. Augen- 
blick, 393 U.S. 348 (1969), by making an exception to 
the holding therein, to wit, an exception to invoking 
sanctions for failure to produce the tape recordings “lost” 
due ‘to government negligence or bad faith, based on un- 
challengeable, irrefutable, ex parte statements of the very 
agents who were negligent or exhibited bad faith. 


Ill. Improperly credited the testimony of the agents on 
remand on the question of “whether the tape was intelligi- 
ble”, contrary to the skepticism expressed in the original 
opinion on said agents’ credibility and to the suggestion 

of bad faith; and correlatively, failed to deeply probe 
whether the tape recorder was defective, the reasonable 
possibility of scientifically “cleaning up tapes” and counsel’s 
request at remand for production of the recording apparatus. 


FACTS 


Because the credibility of the Agents herein regarding the question of 
“intelligibility of the tapes” herein is crucial, we have set out in the Appen- 
dix,! extensive portions of the record at trial and on remand, strongly 
suggesting that the tape was or should have been intelligible and that the 
recording machine was in operative condition. We have done this to allow 
the members of this Court who did not participate in the opinion to fully 
appreciate the trial and remand atmosphere in which Judge Walsh made 
his rulings. 


1 Petition Appendix page numbers are located at the bottom of each page and are 
identified as “PA. _.”_ The numbers at the top of the pages reflect the original 
brief appendix numbers. Remand transcript pages bear no special numbers at the top 
thereof; said remand transcript beginning at Petition Appendix PA 43. 


Bryant and two co-defendants, Herbert W. Johnson and William E. 


Turner, were jointly indicted for three felony narcotics offenses and-tater-—~ — 


convicted of two of them. 


Bryant was the subject of a major effort involving many agents — it 
was not a shoestring investigative operation. United States v. Bryant, ._ 
U. S. App. __> D.C. 439 F.2d 642, 645 (1971). 


Bryant was colivieted solely on the testimony of a single government 
agent, John Pope, who gave his uncorroborated rendition of al 0-15 min- 
ute conversation he had with Bryant and Johnson in the agent’s hotel 
room on January 31, 1969. During this conversation Bryant allegedly 
“sold” a quantity of heroin to Pope, whereafter Bryant left the hotel 
room. Some 10 hours later, Johnson and Pope exchanged a quantity of 
heroin for money. The hotel room conversation was the only connection 
Bryant had with the series of events on January 30 and 31, 1969 involv- 
ing Pope and Johnson. 


This conversation was clandestinely, electronically recorded and listened 
to by other agents, principally agent Gary Warden, stationed in a room ad- 
joining Pope’s. As the panel noted: 


“There can be little if any doubt that the tape would have 
been more reliable than Agent Pope’s recollection of what 
[Bryant’s] role in the heroin sale actually was.” (Bryant, 
supra, 43% F.2d at 645). 


Agent Warden had control and responsibility for said machine and tape. 
Agent Pope met with the other agents who had been listening to the con- 
versation to reconstruct it. Agent Warden played the tape back sometime 
after the meeting. Warden “lost” the tape in his desk drawer sometime 


thereafter. 


Bryant put the U.S. Attorney’s office on notice that he was aware of 
said tape as early as the preliminary hearing in April 1969 (7 months 
prior to trial) and at a subsequent discovery conference in September, 
1969. Yet, the U.S. Attorney’s office did not inform Bryant’s counsel 
until a few days before trial that the tape was “lost.” Bryant, supra, 
439 F.2d at 646. 


The panel in its original opinion characterized Agent Warden’s testi- 
mony on most relevant matters as “extraordinarily vague” (Bryant, supra, 
439 F.2d at 646) and strongly suggested Agent Warden’s conduct lay 
closer to bad faith destruction of the tape rather than good faith but 
inadvertent loss (Bryant, supra, 439 F.2d at 647). 


Remand Proceedings 


As it turns out, the remand proceedings revealed that there were very 
strict BNDD procedures at the time of the recording herein for making 
recordings; for preservation of all tapes when recordings were made; for 
making application to higher authority to make recordings under routine 
circumstances; for making detailed reports for emergency situations; for 
making annual reports on recording machine use, and so on (PA 1-4, 
Bureau of Narcotics and Dangerous Drugs, Order 0-11, October 3, 1968). 2 
None of these required procedures were complied with. 


These procedures were circulated to Agent Warden prior to the elec- 
tronic surveillance herein, but he made no effort to comply with said 
procedures. (PA 47-50, 63, 64, 65, 66, 70-72, 80-83). The remand 
opinion held that Warden’s conduct was extremely negligent. Bryant, 
remand Slip Op. p. 3. 


2 PA. refers to Petition Appendix, attached herewith. 


The procedures made no exception for “not preserving” tapes for 
any reason; rather it called for preservation of all tapes (PA 3). Fur- 
ther, the procedures called for use of a simple voice transmitter when 
monitoring for safety precautions, (PA 1), a device which Warden had 
available to him, (PA 52, 53), but did not use. 


» 


Evidence Reflecting Tape Intelligible 
and Recording Machine Operative 


At this juncture, we will summarize the evidence given at trial and 
remand on this point, and give references to the transcript pages repro- 


duced in the Petition Appendix. 


Agent Warden testified at the pretrial hearings, that only one machine 
was used and only one reel of tape was used, (PA 8); that Pope may have 
included information from the tape in his report (indicating Pope may have 
listened to the tape), (PA 8, 9); that the tape was not that legible (PA 10, 
11) (indicating perhaps difficult to hear, but intelligible and understand- 
able); that the transmission from Pope’s room to Warden’s room was ade- 
quate, (PA 11, 12); that the tape “very possibly” was available to Pope 
to help make report, (PA 14); that he made no notes while listening to 
the tape (indicating he could understand what was being said), (PA 16); 
that he could hear words that were said at times (PA 16) but did not re- 
call whether he could determine the words most of the time, (PA 16);? 
that at the time of the recording, he did not know the voices of the par- 
ticipants, (PA 18) but voices were identified later, (PA 18, 19), (indicating 
he had to hear the voices on the tapes). 
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3 Doesn’t it seem strange that at the trial in January 1970, one year after the events, 
Warden could hear and determine the words and perhaps most of the time, but at the 
remand 15 months after trial, his memory got remarkably better and the tape was now 
unintelligible. 


At trial, Warden testified he learned the identity of the voices at a 
later time, (PA 29, 30); did not recall if Pope heard the tape, (PA 31) 
even though he had custody of it; that the recording machine was work- 
ing, (PA 33); that he did not recall if Delores Snipes Miller’s voice was 
on the tape, (PA 34), (indicating he listened to and understood the tape); 
that the machine was not defective and had plenty of tape, (PA 36). 


At the remand, 15 months after trial, Warden was consistent that the 
machine was in good working order; but his memory was suddenly better 
about the quality of the tape — the tape was now almost unintelligible 
and he could hardly determine words. He testified that the recorder was 
in good working order and it was not defective, (PA 50, 51);* and that 
he had never “lost” a tape before, (PA. 57). 


Agent Pope testified at pretrial and trial, that the tape was available 
to him, (PA 20); that he discussed the contents of the conversations with 
agents Warden, Wiser and the other agents prior to preparing his notes and 
reports, (PA. 21-23, 24-28). 


Agent Wiser at the remand, could not recall what he may have heard 
(PA 58); was working on other matters when the tape was replayed and 
was not paying attention (PA 59-61); did not know why the tape was re- 
played (PA 60); and was not sure which tape was even being played (PA 
61). 


Delores Snipes Miller (the informer whose existence Warden reluctantly 
admitted at trial), testified on remand that she was in the hotel room with 
Pope January 30, 1969, when Pope called Johnson’s home; that Warden 
put a plug on the telephone and recorded the conversation; and then played 
the tape back to make sure the recording machine was working, (PA 84- 
87, 218, 219). 


4 Counsel’s motion for production of the machine was never acted on, (PA 58). 


Evidence Reflecting on Credibility 
Of Government Agents 


At pretrial, Agent Warden testified that he could determine the words 
on the tape, although it was not that legible (PA 10, 11) but could not 
recall whether he could determine the words most of the time (PA 16); 
whereas at the remand, 15 months after trial, his memory was now bet- 
ter — a remarkable phenomenon, memory improving with passage of 
time — the tape was now unintelligible and he could now hear only an 
occasional word (PA 20). 


Warden made no attempt to preserve the tape (PA. 13); he did not 
contact the U.S. Attorney to ascertain whether to preserve it (PA 13); 
he intentionally did not reveal the electronic surveillance and tape in his 
very detailed surveillance report (PA 37-41). 


Warden overheard the conversations (while monitoring), but could 
not recall the contents thereof (PA. 5, 6). Although he had sole custody 
of the tapes, he knew the tape was available to Pope, but did not know 
if Pope heard the tape (PA 31). He was confused whether he played it 
once while he was alone (PA. 39, 42) or whether it was played several 
times with Agent Morris and other agents present (PA 55, 73). It was his 
decision not to mention the tape in the report (PA 54), whereas Morris 
said it was a joint decision (PA 67-69). Although a simple voice trans- 
mitter was available, he used the recorder (PA 52, 63), still adhering to 
his protection theory claiming intelligence was not the purpose (PA 56), 
whereas supervisory agent Morris testified the primary reason was to gather 
intelligence (PA 72-76). 


Warden never lost a tape before (PA 57), the machine was in good 
working order (PA 36), and he was familiar with the operation of the 
machine. Further, he made no efforts to “clean it up” scientifically (PA 


78, 79). Yet for some strange reason, the tape — which he testified at 
trial he could determine the words and was at least partially legible and 
could identify speakers — was now, 15 months after trial at remand, al- 


most totally unintelligible. 


Agent Morris recited the same litany that the recording device was 
necessary even though a voice transmitter was available (PA 63); he had 
no authority to record (PA 62, 63); the electronic surveillance was not 
listed in any reports (PA 65); and no reports of any kind were made on 
the electronic recording, (PA 66); finally admitting Order 0-11 was violated 
(PA 70), said order not distinguishing between useful and so-called garbled 
tapes (PA 71). 


First claiming that there was no plan or decision to omit mention of 
the electronic surveillance in the reports (PA 67), when confronted with 
his own affidavit of only a few weeks earlier, Supervisory Agent Morris 
admitted he and Warden made a definite decision not to mention the 
tape (PA 68, 69). 


The primary purpose of recording vis-a-vis voice transmitter was to 
gain intelligence (PA 72-76, 131), the tape was played twice, one-half 
hour each time, with Warden present at least once (PA 72, 73). 


ARGUMENT 


I. BRYANT SHOULD BE GRANTED THE BENEFIT 
OF THE LAW ESTABLISHED BY THE CASE 


This Court announced in United States v. Bryant, ___ U.S. App. 
D.C. , 439 F.2d 642 (1971) a new rule: 


“that all discoverable evidence must be preserved; and 
tapes are no less discoverable because they were made 


for protective purposes or because of poor quality. It 
is the defendant’s right to discover such evidence and 
decide for himself its usefulness. (See Remand Opinion, 
Slip Op. Fn. 1) 

This Court, in Gaither v. United States, 134 U.S. App. D.C. 154, 413 
F.2d 1061 (1969), Circuit Judges Wright, McGowan and Robinson, addressed 
the question of whether the ruling in that case should apply to Gaither or 
be “prospective only.” 


The Court first determined (134 U.S. App. D.C. at 177) that the two al- 
ternatives were [1] “to apply our reading of Rule 6 with total prospec- 


tivity, or [2] to allow retroactive application of it to Gaither and 


Tatum. .. .” The Court, applying the rationale and tracking the lan- 
guage of Stoval v. Denno, 388 U.S. 293, 301 (1967), held that the ruling 
was applicable to Gaither and stated: 


“In making its ‘prospective only’ rulings, the Supreme 
Court has invariably adopted the latter course [apply the 
rule of the case to the litigant], and though those rulings 
may not be technically binding upon us, we find the rea- 
sons supporting them persuasive. The Court has noted 
‘the command of Article III of the Constitution that we 
resolve issues solely in concrete cases or controversies’ 
and also ‘the possible effect upon the incentive of coun- 
sel to advance contentions requiring a change in the law.’ 
The latter point is particularly telling. Lawyers are meant 
to serve their clients, and they cannot at the same time 
serve the growth of the law if they know that time spent 
and emphasis expended upon novel or potentially disrup- 
tive points of law are unlikely to advance their clients’ 
interests.” (Gaither v. United States, 134 U.S. App. D.C. 
at 178). 


Just as Gaither and Stovall were not denied the benefit of the ruling es- 
tablished by their cases, so should Bryant not be denied. 
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The potential prejudice to Bryant by the extremely negligent conduct 


of the agents herein, was noted in the original opinion: 


“Even assuming absolute good faith on Agent Pope’s part, 
there was amply sufficient occasion to forget or inaccu- 
rately reconstruct what went on. Although the agent’s 
report was turned over to appellants at trial, it could 

hardly substitute for the tape and eliminate the possi- 

bility of serious prejudice. It is possible, after all, that the 
tapes might have revealed that there was no discussion what- 
ever of a narcotics deal while appellants [Bryant and Turmer] 
were in the motel room or that they in no way participated 
in the conversations. More probably, the tape might have 
clarified the context in which certain remarks were made 

or corrected other matters of emphasis and degree in Agent 
Pope’s testimony.” (Emphasis added). (Bryant, supra, 

___ US. App. D.C. ___, 439 F.2d at 645, 646). 


The final opinion in Bryant, July 28, 1971, No. 23,957, found there 
was strong evidence outweighing “the extremely negligent conduct” of the 
BNDD agents (see Slip Opinion, pp. 3, 5). The only real evidence against 
Bryant (it is conceded he was in the hotel room with Pope, but no agent 
saw him at any other time except going to and leaving said hotel room) 
was Agent Pope’s rendition of the alleged conversation. And as this 
Court said in the original opinion “. . . there was amply sufficient occa- 


” 


sion [for Pope] to forget or inaccurately reconstruct what went on... 


The panel is respectfully urged to reconsider its findings in this re- 
gard, and apply the rule of the case to Bryant under the rationale of 
Stovall and Gaither. 
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Il. THE REMAND OPINION EFFECTIVELY OVER- 
RULED UNITED STATES v. AUGENBLICK, 393 
US. 348 (1969). 


SS 


The remand opinion did not mention Augenblick, which it found in 
the original opinion to be “most instructive.” Bryant, supra, 439 F.2d 
at 651. Augenblick held in cases involving clandestine tape recordings of 
a defendant’s conversation with a government agent, that the tape is dis- 
coverable and that the circumstances of a tape’s disappearance are relevant 
to the issue of sanctions. The Supreme Court found that the Government 
(the Navy) had routine procedures and made an earnest effort to find the 
tapes under such procedures, but could not in good faith find them. 


Augenblick authorized no exception for not preserving for discovery 
of partially unintelligible tapes, especially based on the unchallengeable 
irrefutable, ex parte statement of the very agents who had acted “extremely | 
negligently” and as strongly suggested in the original Bryant decision — 
acted with bad faith. The remand opinion herein made such an excep- 


tion to Augenblick — and we suggest improperly — thereby in effect over- 
ruling Augenblick. 


Lest we forget — we do not have a case of a good faith attempt to 
follow established procedures. We have Government agents intentionally 
violating written official procedures and then attempting to cover up their 


conduct. 


The original Bryant decision interpreting Augenblick said that Augen- 
blick: 


“suggests, while sanctions should be imposed, in cases of 
bad faith suppression of evidence, an exception will be 
made for good faith loss.” (Bryant, supra, 439 F.2d at 
651). 
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Neither the original Bryant decision nor the final decision found 
“good faith loss;” rather, the original opinion suggested “bad faith” and 
the remand opinion found “extreme negligence.” The Court should have 
followed Augenblick and imposed full sanctions for the conduct of the 


Government agents herein. 


Ill. THE REMAND OPINION IMPROPERLY CREDITED THE 
AGENTS’ TESTIMONY ON REMAND, WHEN IT EX- 
PRESSED SKEPTICISM OF AGENT WARDEN’S VERA- 
CITY AND SUGGESTED BAD FAITH IN THE ORIGINAL 
OPINION. 


The remand decision first found Agent Warden’s conduct to’ be ex- 
tremely negligent, Slip Op., page 2, but then gave full faith and credit to 


a single statement — that Bureau agents found the tape “to be almost 
entirely unintelligible.” (Slip Opinion, Page 4). 


This was a most convenient characterization of said tape at remand 
by Agents Warden and Morris, each making said characterization in almost 
the same litany. How else could the Bureau salvage this case. The agents’ 
remand testimony should be viewed critically and cautiously since the 


Bureau had a vested interest in reciting that the tape was unintelligible. 


In Citizens to Preserve Overton Park v. Volpe, __U.S.__, 91 S.Ct. 
___, 28 L Ed. 2d 136 (1971), the Supreme Court remanded a matter 
back to the District Court for further explanation of certain actions taken 


by the Secretary of the Department of Transportation. In so doing, it ad- 
vised the District Court, that “. . . such an explanation will, to some ex- 
tent be a post hoc rationalization and thus must be viewed critically.” 


The same approach to the agents’ testimony must be taken here. 


Giving sanctimonious credence to that single statement is to ignore 


Warden’s extraordinarily vague testimony at trial which in many respects 
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contradicted his remand testimony, and his clear intention to withhold 
the existence of the tape from the United States Attorney. The original 


opinion said: 


“Warden’s recollection of most relevant matters was 
extraordinarily vague. He constantly qualified his state- 
ments with ‘possibly’ or ‘probably’ or simply settled for 
‘I don’t know.’ He was clear on only a few facts. After 
the agents left the Holiday Inn, Agent Warden brought 
the tape to his office at the Bureau and some time soon 
thereafter played it back. Apparently the quality of the 
recording was adequate, since Warden testified that he 
could hear the conversation and could identify the speak- 
ers. Yet he was unsure whether he asked if any of his 
colleagues — even Agent Pope — to listen to the tape. 
And it was not long before the tape seems to have dis- 
appeared; Agent Warden did not recall when he last saw 
it. He did not inform the Assistant United States Attor- 
ney about the tape until approximately ten months later, 
two months before the trial. When he was asked to look 
for it, he checked his desk and his personal safe, but to 
no avail. 


“The agent was unequivocal on one other matter — 
indeed, the most crucial matter to this appeal. He made 
no pretense of having had any intention to preserve the 
tape. Rather, he stated flatly that he made no effort to 
preserve it.” (Emphasis added). (Bryant, supra, __US. 
App. D.C. ___, 439 F.2d 646). 


It is hard to believe that Warden’s testimony could change so radically | 


from trial to remand. At trial he could determine words and speakers 
were identified later, and could not recall whether he could determine 

the words most of the time. The reasonable inference is that the tape 
was at least partially intelligible and understandable. Not once in the 

entire pretrial and trial proceedings did Warden describe the tape as 
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“almost entirely unintelligible” or even just “plain unintelligible.”” While 
at one point at trial he indicated the tape was not that legible, the logical 
conclusion is that it was at least partially intelligible. 


It is inconceivable that an agent of Warden’s great experience, a super- 
visory agent, — experienced in the use of the recording equipment used 
herein which he had used numerous times before — equipment which was 
in good working order and was not defective — did not make a recording 
which was at least partially intelligible. Further, even if it was only 
partially intelligible, Bryant was entitled to attempt scientific methods of 


cleaning up those portions which were not intelligible. Consider this in 


the context that agents Warden and Morris intentionally and patently vio- 


lated very clear and definite Bureau orders (PA 1-4) re use of voice trans- 
mitters and recorders, applications to record, and reports following record- 
ing. 

Warden would have this Court believe that even though he had a 
voice transmitter — he had to use the recorder; and then blandly state 
that the tape was only on the machine to prevent the reels from spinning. 
Whereas Warden’s boss, Morris, indicated the primary purpose for using 
the tape was to obtain intelligence, (PA 131-134). Such deception by 
Warden is an affront to this Court and should not be countenanced by 


giving credit to testimony on a critical point — intelligibility of the tape. 


The remand opinion did not probe or even mention whether the tape 
recorder was working. Jt was (PA 33, 36). Since Warden was experienced 
with the machine and the primary purpose was to obtain intelligence, and 
in view of the deception Warden foisted on the U.S. Attorney, the defense 
and the Court, it is inconceivable that the tape was entirely bad. 
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The Court is respectfully requested to review the remand record in 
view of its original opinion, and revoke the credit given to Warden’s testi- 


mony re the tape being “almost entirely unintelligible.” 


CONCLUSION 


Wherefore, Appellant Bryant respectfully requests the original panel 
assigned to this case reconsider its opinion and reverse the judgment of 
the District Court, or that this Court rehear the case en banc because of 
the importance of the issue presented. 


NICHOLAS A ADDAMS 


1707 N Street, N.W. 
Washington, D. C. 20036 


Counsel for Appellant Bryant 
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fault of Defendant Bryant. You are instructed that said 
recordings are the best evidence of what transpired in any such 
conversation and that because of the unavailability of said 
recordings due to actions of the Government, you a9 draw 


inferences that were said recordings available they would be 


adverse to the Government and favorable to Defendant Bryent. 
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Defendant 
YANT's REQUESTED INSTRUCTION ee oe 
With respect to Defendant Bryant, you are instructed 
that because the only evidence of substance against him is the 
uncorroborated testimony of Agent Pope of what transpired in his | 
hotel room approximately Noon on January 31, 1969, you may 
scrutinize his testimony very carefully because of the extreme 
a@ifficulty with which Defendant Bryant had in defending against 
said charges and refuting said Agent's testimony especially in 
view of the long delay between the alleged offense and Defend- 


ant's arrest and in view of the danger of falsification. 
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FOR THE DISTRICT OF COLUMBIA 


THE UNITED STATES OF AMERICA 


vs. Commissioner's Docket No. 34 


CARLTON E. BRYANT Case No. 110 


Washington, D. C. 
Thursday, June 19, 1969 
The above-entitled matter came on for hearing before 
the Hororable Sam Wertleb, United States Comniissioner for the 
District of Columbia, in the Hearing Room, United States 
District Court, Washington, D. C. at 10:30 a.m., Thursday, 
June 19, 1969. 
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On behalf of the United States: 
Daniel McTague 
Assistant United States Attorney 
Washington, D. C. 
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Nickolas Addams, Esq. 


933 Washington Building 
Washington, D. C. 
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A That is correct. 

Q And @id you or Mr. Johnson continue to discuss 
matters? 

A Yes, we did. 

Q And what did you and Mr. Johnson talk about? 

A We talked generally about the narcotic traffic and 
or in the Washincton, D. C. area. 

2 And Gia you discuss transacting more business with 
him? 

A Nothing other than he would get in touch with me to 
tell me what time to pick up the stuff. 

Q He would let you know what time? 

A ‘That’s right. 

Q Mr. Johnson would let you know what- time? 

A That's right. 

Q Now Mr. Pope, do you know where the tape recordings 
are that were made of that conversation on the night of 
Janvary 30th? 

MR. MCTAGUE: Objection. 
iCOMMISSIONER: Objection sustained. 
BY HR. ADDAMS: 


Q ‘he conversation that you had with Mr. Bryant on 


January 3lst and Mr. Johnson and yourself present, were those 


conversations tape recorded? 


MR. MCTAGUE: Objection. 


a 
* 


we 


Js 


THE COMMISSIONER: Sustained. 

MR. ADDAMS: No further questions. 

MR. MCTAGUE: Nothing. 

THE COMMISSIONER: Thank you, you os step down. 

Anything more on your side, do you vant to say 
anything on issues, sir? 

MR. ADDAMS: On the issue, yes. 

The government charges Bryant with possession and 
sale, and the two pertinent statutes listed in the 
Commissioner's complaint. 5 

All they allege is that Mr. Bryant participated in 
a conversation. That certainly is not eeiaence of possessing 
or selling and I would move that this, that there is no 
probable cause on the charges alleged by the Government. 

MR. MCTAGUE: I would say, Mr. Commissioner, that 
the testimony was that Mr. Bryant participated as one of the 
two people who were negotiating on one side as sellers, the 
other, the witness, was negotiating as a purchaser on what 
the price would be. | 

It was finally determined by one side as to approving 
or agreeing that it would be for a certain anount, and 


eventually it did go down, the sale did go down for approx- 


imately that amount later in the day, and that is taking 


part in that sale. 


As for possession, I would say that there is some 


16 
IN THE UNITED STATES DISTRICT COURT 
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Washington, D. C., 
January 26, 1970. 

The above-entitled matter came on before THE 
HONORABLE LEONARD B. WALSH, United States District Judge, 
10:00 a.n. 

APPEARANCES: 

On behalf of the government: 


JOHN RUDY, ESQ., 
Assistant United States Attorney 


On bebalf% of the defendant Johnson: 


JOHN SHCRTER, ESQ., 
and 
THEOPHILUS JOLES, ESQ., 


On behalf of the defendant Bryant: 


NICHOLAS ADDAYUS, ESQ., 
On behalf of the defendant Turner: 


SOL ROSEN, ESQ. 


tt 


THE DEPUTY CLERK: United States of poner versus 
Herbert W. Jobnson2, Carlton E. Bryant and gillian E. Turner. 
Mr. John Shorter snd lir..Tacopbilus Jones for defendant one; 
lr. Nicholas Addams for cefendant two; and ir. Rosen for 
defendant three. 

MR. RUDY: Your Honor, may we have 2 rule en wit- 
nessess, please? 

THE COURT: Any witnesses that are poset in the 
courtroom, please go with the deputy marshal, itr Hill. 

MR. ADDAMS: Good morning, Your Honor. Your Honor, 
X feel, since there are a nuaber of motions, 2 very short 
factual background, as I understand the governaeat s case to 
be, and I understand our defense to be, I think will be help- 


ful. 7 


A Federal Bureau Investigation agent by the name of 


John Pope, came into Washington sonetine in December. He made 
contact of some kind, with co-defendant, Ur. Jobnson. He made 
a contact of some kind witb Mr. Johnson, in this case. Hr. 
Pope rented 2 hotel room, 607, at the Holiday Ino at 15th and 
New York, in Washington, D. C., Northwest. 

On or about January 30th, 1969, he had some conversa- 
tions with Nr. Johnson, which resulted in, on the next day, 
January 3lst, dir. Carlton Bryant, ay client, Beta present in 


Mr. Pope's hotel room as a guest.of Mr. Pope. | 


4 
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Now, I am certain the governnent's witnesses will 
show, evideace will show, through 2 myriad of witnesses, that 
Mr. Bryant set Mr. Johnson about an hour before going to the 
botel room. Mr. Bryant and ir. Johnson being guests of Mr. 
Fope. Mr. Bryant wes in that hotel room for a very few minutes, 
whereupon, be left. 

It is ay understanding, that the governnent has no 
evidence, whatsoever, showing the whereabouts of Mr. Bryant, 
after he left that hotel room. They know bis whereabouts -—— 
they know'he went out of the door, but his whereabouts, step 
by step for the rest of the day. Sonetime later that evening, 
the government alleges that there was a transaction,an exchange 
of Heroin,for money, at a time and place other than Mr. Pope's 
hotel roou, 2t approximately 10:30 p.m. that same night, in- 
volving Mr. Jobnson and Mr. Turner. 

It is my understanding that there is no connection of 


Mr. Bryant with this transaction that occurred later that 


evening. We have contended, from the very outset of this case, 


that the governzent has made electronic or tape recordings of 
the alleged hotel room conversation. 

' I have requested inspection of these tape recordings 
from Mr. Rudy, and on September 23, I believe it was, when Mr. 
Rudy ard I had our discovery conference, he, in good faith, 
alleged to me, be did not know whether there were, in fact, 


any tape recordings. He meticulously searched this report 
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submitted to him by this agent, Mr. Pope, and said that there 
waS no indication in the file or in the report, where, in fact, 
a recording was made. 

This past Friday, I accidentally sete Budy in your 
chambers, os outside your chambers, and was advised about infor 
mation concerning these tapes. : 

And I would suggest, Your Honor, Mr. ‘Rudy tell us 
what the status of these tapes are, because I have no inside 
information as to their status. 

MR, RUDY: Is this what the status of the case is, 
Your Honor? 

MR. ADDAMS: The status of the tapes. 

BR. RUDY: Your Honor, cy ee Sanasne is, that the 
agent said that the conversations were overheard, and portions 
of the conversations were recorded. However, since the tapes 
were not to be used as evidence, and there =e no intention of 
using them for evidence, they were discarded, along with other 
4tems, and essentially, that is what happened. 

Tis COURT: All right. 

MR. ADDAMS: Your Honor, my position about this 
business of the tapes, is, that it is not themgeates job to 
determine whet is competent evidence, and what is not. That is 


the United States Attorney's job. 


Further, we submit, these tapes, the evidence, or the 


reproduction of this recording would be helpful to my client, 


® 


venue 6 
Id ae 
and under Brady v. Maryland, and a local case, Lebin, by our 
Court of Appeals which adopted the dictates and theory of Brady, 
we are, or were, entitled to review those tapes, independent of 
an in-court in camera inspection. And outright, if this evi- 
dence were favorable to the defendant, ir. Bryant, we were 
entitled to see it, therefore, I move to dismiss the indictment 
against Mr. Bryant on this basis. 

THE COURT: The important fact is, can the United 
States Attorney use it? Does he have it? 

WR. ADDANS: The United States Attorney did not know 
anything about this case, to ay information, and nothing was 
coezunicated to bin, until last Friday, about these tapes. 

THE COURT: Does he have them? 

MR. ADDAMS: I am about to make my representation as 
to whetber be bas thea, or not. I move to disniss for these 


reasons. 


"TRE COURT: This Court has already had, identically, 


the same situation. 

iMR. ADDAMS: May I state my reasons, Your Honor? 

THE COURT: Yes. 

‘MR, ADDAMS: My reasons are these: if these tapes 
were intentionally destroyed, and recordings were favorable to 
the defendant, tbis is an intcational destruction of evidence 
favorable to my client, in violation of Brady v. Maryland. 


Second; if the destruction was done through an oversight, 


® 
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ofem 
negligence, or what have you, this bas the same effect as 


4{ntentional destruction under Brady and Lebin. 

The question in Bracy snaeenias is not the intent 
or action of the prosecutor, but the prejudice to the defendant. 
We have an agent who says Mr. Bryant said certain things. 

There is absolutely no otbercorroboration of ir. 
Pope's allegation of what Mr. Bryant may, or = not have said. 
The best evidence of what Mr. Bryant said, are those tape re=- 
cordings, and we have contended that they were favorable, and 
we asked repeatedly for these tape recordings for that reason, 
intending that they were favorable to the defendant. It was 
incumbent upon the government at some stage, to inquire of 


Mr. Pope, number one; were there recordings? number two: where 


are they? and then, I want to look at then and show them to 


defense counsel. 

THE COURT: All right. 

MR. SHORTER: Your Honor, I think we! also have 
involved here, an application of the Jencks Act. It seems to 
ne hese tapes should have been preserved, because they do 
Perenent evidence of what allegedly occurred at the time, 
charged in this indictment, took place. These, Your Honor, 
must be available to the defense, because, a5 Mr. Addans has 
pointed out, whatever favorable is there, ought to be ex- 
plored, on behalf of the defendant, and also, 80 that they can 


be used in the cross-examination , of this particular agent. 
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Now, I don't sce bow anyone could be so naive as to 
Say the transcriptions of what actually took place, the conver— 
sation of what actually occurred between the defendants and 
the agent, should not be preserved, and I am a little at a loss 
to see how the gorernment, or any agents of the government, 
could have destroyed these tapes. I think, Your Honor, this 
is a gross and flagrant violation of the rights available to 
these defendants, to effectively cross-examine the witness, 
and also, to discover relevant information, and also to deter- 
mine what, if anytbing, could be of help to them in their 


preparation of their defense. 


‘Now, at this point, we are at a loss of not baving 


an accurate record of what took place, and we have to depend 
on the governzent's version of wnat actually happened. 

THs COURT: All right. 

WR. ROSEN: I would like to add, and ask Hr. Rudy 
to make the proffer, if he is going to offer any testimony by 
any witness for the government as to what he overheard by 
these electronic communications, sucb as wire tapping or spiked 
mike, or sonetbing of that nature. 

THE CCURT: All right. 

HR. RUDY: Your Honor, in the first place, I don't 
believe it's the Jencks Act, because any statements that were 
overheard would relate to what these defendants said. Perhaps 


the Jencks Act might refer to Special Agent Pope, who was in 
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the room, himself. 


In regards to corroboration, there are a number of 


motions that Mr. Addams bas filed that clains that the govern- 
ment should not rely on its case in chief, as none of these 
defendants should be convicted solely on the uncorroborated 
evidence of this special agent. And therefore, these tape 
recordings are mandatory to corroborate this agent's testiaony. 

I am sure Mr. Addams is familiar with the eases in 
the District of Columbia, starting with Wilson v. United States 
in 1963, where Judge Burger, now Chie? Paeticehor the Supreme 
Court of the United States, held that the testimony of a police 
officer, there was no necessity to meen NS testimony 
for a conviction. For a conviction, a mandatory requirenent 
was not even necessary. : 

In this case, the government does not intend to in- 
troduce tbe testimony of any agent, as to what be overbeard 
in the room. Speaking quite candidly, I have talked to the 
officer about this, and asked bim what was the tender of the 
conversations that generally related to narcotics traffic 
within the District of Columbia. 

Agent Pope is here to testify that he rented the 
room with Federal Government funds; upon the suggestion of 
one or other of the defendants here, went to the roon, met with 
Agent Pope in his rooa, and that rather being guests, perhaps 


they were thore as businessmen to transact for the sale and 
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purchase of a large quantity of Heroin. 

Agent Warden, who was the agent handling this case, 
said, essentially, that he was listening. I'm not sure that 
it was a spiked mike, or electronic mike, but he could hear 
what was going on inside the room, and portions of what was 
said were recorded. I asked him where the recordings were, and 
be said he didn't know where they were. He said he had looked 
for thea, he could not find thea, and said that the reason 
they were not kept, was that there was never any intention on 
the part of the agents to use any of these recordings in evi- 
dence. He said, had there been an informant inside the room, 
transacting business with the defendants, an informant wbo may 
later need to be corroborated by reason of the fact that he 
wes an accomplice, and therefore, his testimony would have to 
be scrutinized, and in this event, the tape recording would 
bave been kept, it would have been marked, and it would have 
been put in the agent’s report to the Federal Government. But 
in view of the fact that Agent Pope was a member of the Bureau 
of Karcotics and Dangerous Drugs,and was on a special assign- 
ment, so to speak, bere in the Washington area to help clean 
up the City,of drugs, the tape recording, there was no real 
significance to it. It was made as a part of the special 
investigation, but there was no special empbasis supplicd to 


it. So, the governuent would ask that you deny Mr. Addams’ 


motion. * 
- 
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MR. SHORTER: Your Honor, let us consider this situa- 
tion. Let us assume that ay defendant, Mr. Johnson, said that 
be went there, and during the whole tine the discussion about 
narcotics was carried on, be remained silent; be didn’t par- 
ticipate in any conversation about narcotics, and the agent 
will get on the stand, saying that Mr. Johnson was one of the 
leading persons talking about the transaction in this discus— 
sion, and we have absolute mechanical, technical, scientific 
evidence, that was available to establish what took place. We 
don't have to rely on what Mr. Pope may hzve renenbered what 
was said, and this evidence isn't available Soiey defendant 
to exonerate himself, or even to approach this witness within 
cross-exanination. It doesn't take much imagination to see 
the sitvation we are in, anh whatever harm cones out of this, 
to the defendant Johnson, was done as the part of a deliberate, 
intentional act on the part of the agents, Solause they dido't 
think it was necessary to preserve it. , 

I don't see how the Covzt can condone the desctruction 
of mechanical recordings, conversations that are vital —- 

THE COURT: Let us hear from Special Agent Pope. 

MR. RUDY: ‘The agent who was inside the roon? I 


think it would be Agent Warden, Your Honor. 


THE COURT: I want to know if there is an agent who 


knows about this. 


MR. RUDY: Yes, Your Honor, there is an Agent Warden 


12 
2{ 
who was listening to the conversation inside the room, as well 
as listening to it, using a tape recorder to record some of 
the conversations. 

Tas COURT: All right. 

MR. JOES: Your Honor, I would like to get it on the 
recorg that I wish to join in these notions. Now, Your Honor, 
I vould like this for the record, in conjunction with what has 
been filed by Hr. Addams here, I would say this to Your Honor, 
in conjunction to what ir. Shorter bas said, as well. That 
without these tapes,that bave been admitted by the government 
have been made and destroyed, that would be an effective de- 
nial of cross-ezamination of Agent Pope by defendant Johnson. 
The second section of the Jencks Act, states specific material, 
tbe Jencks Act says that witb the destruction of that material, 
that was relevant to the case,by sone agent, and so forth — 
I*a parapbrasing, of course, we do have four or five lines in 
several sections -- if it vas knowingly and wilifully destroyed 
and cannot be produced by the governnent, the defendant can 
move to dismiss the indictment. That is discretionary with 
this Court. I understand it. 

‘Row, the third point I make for the record here, 

Your Honor, in conjunction with that, that the testimony of 
Agent Pope would be uncorrovorated testimony, and I know that 


was decided in the Wilson case, as cited by Mr. Rudy, bere. 


But aside frou that, the fourth section would neutralize that, 


44 13 
the fourth point that I would make here, is this, ‘and ina 
case like this, and I submit this to Your Honor as a possible 
sitvation here, aS an agent who institutes the beginning pro- 
ceedings which borders on entrapment, and is entrapment. With- 
out the tapes made by mechanical machines, that would be denial 
of this defendant of bis defense here, and it should be taken 
as corroboration of a defense of entrapment without the tapes, 
and it should be listed in the most favorable Light of the de- 
fendant here. 

And with those four things in mind, Your Honor, I 
say, with the destruction, the willful Resection of material 
which happened to be tapes here, made by the government, and no 
corroboration of Agent Pope, and I understand Your Honor is 
going to put bim on in a few minutes here, Your Honor vould 
deny the defendant Johnson of his right of effective cross-ex- 
amination. Your Honor would deny this defendant Johnson of 

his right of defense under the theory of entrapment. You 
would deny this defendant Johnson of the benefit of the second 
section of the Jencks Act. 

And based on that, Your Honor, I, now, for the 


record, move that the indictment for Johnson be disnissed. 


Unless those tapes can be produced. I know this is discretion—- 


ary with Your Honor. 
MR. ROSEN: Well, I would like to call Your Honor's 
wile ! 
attention to the Jiles Brothers caso (phonetic spelling), 
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9 
where the Supreme Court struck down and reversed the conviction 


because the government had knowingly destroyed evidence and had 
not made evidence favorable to the defense, available to the 
defense, which would certainly be useful to the defense after 
cross-exaninzation. And for that reason, I would join the mo- 
tions by other counsel, on behalf of Mr. Turner. 

THS COURT: Well, the important factor is, that once 
the question is brought up, obviously, the representatives of 
the governsent can testify as to what they heard. 

HR. ROSEN: Well, if I understand the Court's position, 
if Me. Warden is going to testify as to what he heard during 
the course of the trial, we would certainly move to suppress 
this as being 2n illegal act on the part of the governuent; 
wiretapping. 

THE COURT: You mean, if it is as a result of -— 

MR. ROSEN: I mean illegal overhearing as a result 
of the wiretapping. I know the Court is familiar as to the 
law on that, but we would certainly move to suppress that iz 
the government seeks to introduce it into evidence. 

THE COURT: Well, this came up in the Scarbank case. 
In the Scarbank case (phonetic spelling) it wasn’t mentioned 
at the termination of the government's case. The government 
advised the Court that they had the tape, and then the counsel 
for the defendant said be wanted to hear it, in camera, which 


we did, and he said he wanted to introduce it into evidence 


a 
bad 
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before the jury, on the basis that the statement was not given 
voluntarily. 

WR. ROSEN: We are ready to proceed. 

WR. RUDY: Your Honor, on the basis of Hix. Rosen’s 
nein eS: he seems to be saying is, that 42 the Dbepart- 
ment of Justice says I want to overhear what 4s being said by 
someone in the Department of Justice rooms, this would be il- 
legal. : 

I would just Like to point out to the Court that 
testimony will be proffered by the government that an agent of 
the Bureau of Narcotics and Dangerous Drugs, aid rent the room 
dnto which Mr. Jobnson and Mr. Bryant entered. 

THE COURT: We will bear from the witnesses. 

WR. RUDY: I have Agent Warden who I would like to 


bring in first. 


MR. ADDANS: Your Honor, may I have just one moment 


of rebuttal of Mr. Rudy's statement? 
THE COURT: All right. 
\ MR. ADDANS: I would Like to read one short passage 
SOV een 
from the-bevan case, No. 20682, this Circuit, quoting fron 
Brady v. Maryland: 
"we now hold that suppression by the prosecution of 
evidence, favorable to an accused, upon request, violates 


due process, where the evidence is material, either to 


guilt, or to punishnent, irrespective to the good faith 
@ ¥ 


“V4 
or the bad faith of the prosecution.” 


The Court goes on to say that the rational focused, 
not on misconduct of the government, but on prejudice and harm 
to a defendant. Quoting from an opinion, itself: 

“When the government aggravates the imbalance of 
failing to reveal evidence which would be belpful to the 
defendant, the Constitutica has been violated." 

Ye subait, Your Honor, this evidence is favorable 
and whether it is, or not, it is the best evidence that is 
available. 

THE COURT: You subnit that, but I do not know. Where 
do you get tke inforuation? 

BR. ADDANS: From Mr. Rudy, himself, Your Honor. 

Yr. Rudy has made certain representations as to the status of 
this evidence. 

THE COURT: Well, he bas not, in court. 

WR. ADDAUS: I believe he has, Your Honor. 

WR. RUDY: You mean representations that the evidence 
is favorable to tze defendant? 

that 

MR. ADDAMS: Ko, sir, not/the evidence is favorable, 

but the government bas the duty to bring forth evidence that 


might be favorable. 


THE COURT: All right. Let us hear from the wit- 


Whereupon, 
GARY G. WARDEN, 
was called as a witness, first having been duly sworn, was 
examined and testified as follows: | 
DIRECT EXAMINATION 


BY MR. RUDY: 


Q Will you speak loud and clearly and give us your full 


name and where you are presently enployed? 

A Gary G. Yarden) Special Agent of the Bureau of Nar- 
cotics and Dangerous Drugs. 

Q Agent Warden, back in 1969, did you have occasion 
to be involved in an investigation of certain narcotic traffic 
in the District of Columbia? 

A Yes, sir, I did. 

Q Specifically, were you involved in the investigation 
of three individuals known as Herbert W. Jobnson, Carlton &. 
Bryant and William E. Turner, also known as their nicknames, 
Bucklejaws, Zak, and Boxie? 

A Yes, sir. 

Q Now, did there come a tine, around the 30th of Jan—- 
uary, 1969, that you were at the Holiday Inn, tere in the 
District of Columbia? 


A Yes, sir, I was. 
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Q Was Agent Jobn Pope acting as an agent for Narcotics 
and Dangerous Drugs, witb you, at that time? 

A Yes, sir. 

Q And was there a room at the Holiday Inn which was 
rented by you and Mir. Pope? 

& Yes, there was. 


Q Was this rooa rented witb public or private funds? 


& It was personal funds at the tine, reimbursed by the 


government. 
Q But it was being reimbursed by the government? 
Yes, sir. 


Kow, did you have occasion to have a room next to 


Yes, sir. 

How, on January the 30th, and also, the 3lst of Jan- 
uary, were you able to overhear conversations occurring within 
the room which Agent Pope occupied? 

Yes, sir. 


And how were you able to overhear these conversa—- 


By use of a tape recorder and microphone. 
Was this a transmitter type apparatus, or Spiked 
mike, or what was it? 


A It was a tape recorder with a microphone connected 


2% 

Q And where were these items located? 

A The tape recorder was in 603 and there was a small 
hole in the wall and the microphone picked up the sounds fron 
the adjoining room. 

Q Was there a hole in the wall? 


A That's correct. 


Was there any type of spiked mike in connection with 


A No. 

Q Now, what was the purpose of your wanting to overhear 
conversation in the room Jobn Pope occupied? | 

A It was strictly. for the protection of the Agent Jobn 


Pope, for the narcotic transaction. 


Q Did you have any reason for being apprehensive that 


Mr. Pope may have been in trouble? 

A In that, the fact that he was attempting to make a 
large purchase of narcotics and have a large amount of moncy. 
It is always a good idea to try to know what was going on when 
an agent has a large sua of money. 

Q Now, the people with whon he was eos to have the 
transaction, were they known to have weapons or have people 
with them who were known to carry weapons? 

A Yes, sir. 

Q Now, on January 30th, and also, the Sist, @id you 


overhear any conversations within: the roon, between Agent Pope 


%§ 


and otber persons? 
A Yes, sir; yes, I did. 
Do you Know who the other persons were? 
Well, there were several people. 
Were they any of the defendants here? 
Mr. Bryant, Mr. Johnson, and I believe Mr. Turner 
also had a conversation. 
Q I didntt get you. 
A Also, I believe, Mr. Turner had a conversation with 
Agent Pope during that two-day period. 
And did you listen to these conversations? 


I listened, yes. 


It was on a periodic basis. 


What do you mean by “periodic”? 


Q 
A 
Q Was this on a regular basis, or from time to time? 
A 
Q 
A 


There was another agent in the room at the tine. 

Someone was listening to make sure there were no problems. 
We also bad a base of operation from that room for various 
reasons. 

Q Now, when you originally set up this tape recorder, 
@id you intend to use this for the purpose of gathering evi- 
dence against any particular person? 

A The only reason for using the tape recorder was to 
make sure to know what was going on and for the agent's safe- 


ty. 
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Q And the tape recorder had a microphone to which you 
could also listen to? 

A It had an earpiece, yes, sir. 

Q Now, do you recall what the nature of the conversa— 
tions were that you overheard in the room occupied by agent 
Pope, when he spoke to persons you bave meesasbiaenciried here 
in court today? | 

A I don't recall the exact conversation. It was re- 
ferring and pertaining to narcotic transactions. 

Q Did they talk about narcotics and narcotic activi- 
ties? 

A Yes. 

Q Was this Limited to narcotics traffic! in Washington? 

WR. ADDAMS: Objection, Your Honor. 
MR. RUDY: I'll withdraw the question: Your Honor. 
BY MR. RUDY: 

Q Would you say this general Sonversatton was about 
narcotics traffic? : 

A It was about transactions that were Paar to take 
place. 

Q Was this limited to one defendant, or was it amongst 
all three defendants? 

A They were there at different tines; the three indi- 


viduals. 


Q Now, how many tapes were actually made of conversa— 


tions during that period involved? 


an 
OG 
There was just one tape on the macbine. 


Do you know how big the reel was? 


It was a five-inchb reel. 


Q Was it the 1S00-feet type? 
A 


I don’t bave any idea. 

i?) Now, did there come a time when you stopped surveil- 
lance of the rooa, or overbearing conversations in the room? 

A Yes, sir. 

Q and what bappened to tbe tape recorder then? 

A It was taken out. The tape recorder was taken out 
and the tape was taken back to the office. 

Q And when it was taken back to the office, what, if 
anytbing,w2s done with it? 

A Nothing in particular was done. I don't know. It 
was a year azo. Tne tape; I probably had it on my desk for a 
while. I don"t know whet happened to the tape. We didn’t make 
4t for use in court, as such. 

Q Now, on this particular tape, did you have an occa~ 
sion to make 2 report to your superiors, Or our office, regard- 
ing your investigations pertaining to this case? 

A Yes. 

Q Now, at any time, did you ever go back and play that 
tape and get off the tape, information that you later gave in- 
formation to our office. 


A It’s very possible that the information that Agent 
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Pope put in bis report, cane from the tape; I don't recall 
whether he sat there and listened to the tape before he made 
bis report. I don't know exactly. 
Q Did you ever do this, sir? 
No. 
How about Agent Leonard Cooper? 
I doubt whether he tock anything off the tape. 
How about Agent Weiser? 
I don't think he wrote a report on this incident. 
Now, how long did you keep this tape; if you recall? 
I honestly don't know how long. 


Do you know where the tape is, at this tine? 


A 
Q 
A 
Q 
A 
Q 
A 
Q 
A 


No, sir, I don't. 
Do you know what happened to it? 


No, I don't. 


&o -r © 


Now, had you intended that the tape be used in evi- 
dence, would you have marked it in some way, and put it in 
evidence? | 

A It would have been marked in the front of the tape, 
the nature of the conversations. There would bave been my name 
placed on there, the date, time, and if it was to be used as 
evidence of some kind, it would have been kept in a locked 
safe. : 

Q Now, that was not done on this occasion? 


a 


A No, it wasn't. 
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Q Now, had there been anyone in the room where Special 

Agent Pope was, say an informer, would you have kept the tape? 

WR. SHORTER: You know I object to this. We are deal- 
ing with a certain situation and put in a hypotbetical situation, 
it is extrenely self-serving and I don't think it's permissible. 

HR. RUDY: That is exactly the reason why I'm asking 
the question, Your Honor. I made the representation, that had 
there been an informer in the rooz, these agents would have re- 
ported that testimony because — 


{HE COURT: Objection is overruled. The witness may 


BY MR. EUDY: 

Q Ha@ there been an informer, or informers, in the roon, 
would the tape recording have been kept for later use? 

A If an informant bad been attempting or making a pur- 
chase and there hada’t been an agent there making a purchase, 
there probably would bave been a tape made properly, and kept 
to use in court at a later date. 

Q Based on your recollection and your listening to the 
conversations in the room where Agent Pope was locatcc, bow 
would you describe the conversations that you could hear? 

Were they very clear or fuzzy? How could you hear -- what 
was the quality of sound? 


A At the tine when I was monitoring it -- depending 


whether the television was on in the other room, or not, it 


Oy xd 
eb 


was fairly legible, as far as the tape goes. As far as I 


recall, the tape, itself, wasn't that legible. 


MR, RUDY: I bave no further questions of this wit- 


ness, Your Honor. 
THE COURT: Mr. Addams. 
CROSS-EXAMINATION 
BY MR, ADDAS: 

Q Officer Warden, you say there was a hole in the wail. 
How did that hole get in the wall? | 

A I put the hole in the wall. 

How big a hole did you make, sir? 

Just a very small hole. 

Large enough to insert a microphone? 

Xo, there was a small plastic tube <A in the wall 
to pick up the sound in the other room. : 

Q Is it standard technique — is ita scientifically 
reliable technique; putting a hole in the wall and using this 
tube to pick up the sounds? 

A Anywhere you can get sounds through, if a microphone 
is used. 

Q And the purpose of the tube is to enhance the quali- 
ty of the sound coming through the other side of the wall; 
isn't that true? To cnhance the quality of the sounds coning 
through the wall to be transmitted to the microphone? 


A It's to pick up the sound, yes, sir. 
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Q Now, sir, you were concerned about the safety of the 


officer; is that correct? 

A That's correct. 

Q And you aad the other officer were carefully moni- 
toring tbe operatioas to aake sure of the officer's safety; is 
that not correct? 

A We were noaitoring to make sure that nothing happened 
in the other rooa, yes, sir. 

Tnat would mean that the transmission and the ear- 

fairly clear, wouldn't it? 

Hot necessarily. 

You just said that you were listening carefully, to 
make sure that nothing happened; is that correct? 

4 Yes, sir. I was listening to make sure that nothing 
happesed; that’s correct. 

Q Aad to know if something was happening, you would 
have to hear what was happening; is that not correct? 

A Yes, sir. 

Q Now, sir, either you or Officer Cooper, was it, or 
who was the other officer in the room witb you, sir? 

A Weiser was in the room witb me, sir. 

Q All right. And either you or Weiser were monitoring 
that conversation at all times; is that correct? 


A Yes, sir. 


Q And the tape was running all the tine that you were 
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listening; is that also not correct? 
A I don't know. I honestly don’t know. 
Q Now, did Officer Fope or Agent Pope have money with 
bim on January 3lst, at noontine? : 

MR, RUDY: I will object, Your Honor. I don't see 
how that's relevant to the suppression hearing. It's quite 
obvious that the officer did have money. 

THE COURT: ‘The objection will be overruled. The 
Court understood the eon to say there was 2 large sua of 


money. 


BY HR. ADDAHS: : 


Q I asked you a question, Officer. Do you know whether 


Officer Pope had money with bia in that room, on January 3list, 
approximately between the hours of 10:00 and 12:00 in the 
morning? 


A I don't know whether he did, or not. 


Q If be had money, sir, where would he have gotten it 


fron? 


A He would have received it from the Bureau, here in 
the District Office. 


Q Were you the local agent in charge of this case? 


A Yes, sir. 
Q Wouldn't you kaow whether he had money or not? 
A He bad money in the Inn, yes. 1 don't know whetber 


be bad the money at 12:00 o'clock on the 31st; I don't recall. 


RY 
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Q Well, he would have had to ask you for money, to 
request a large sua of money; is that not correct? 

A That's correct. 

Q And, to your knowledge, did he request mouey, prior 
to 10:00 o*clock a.u., prior to January 3lst, 19697 

A Well, I don't recall when the money was given to 
Ageat Pope. 

Q Now, sir, the tape you took back to the office, went 
into your desk draver; is that correct? 

A I doa't recall. Very possibly it could have been 


put in my desk draver. 


OOS eter 
Q Did you aake any attempt at all to reserve the tape? 


a 


A Ko, sir, I dida’t. 
Q Did you ever contact the United States Attorney and 
ask hin whetber you sbould veaeoteieer or not? 
A Not to my knowledge. I don’t believe I did. 
Pardon? 
No, sir, I don't believe I did. 
‘you don’t recall making such a request? 
No, sir. 
‘Do you recall how long you bad that tape? 
No, sir, I don't. 
Q While they were in your custody, Agent Pope had 
custody to thea; is that not correct? 


A Agent Pope was just in and out,on special, down here. 
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Q But you made then available to Agent Pope, to assist 


bim in bis report; is that not true? 
It's very possible. 


Do you know whether you gave thea to Agent Pope, or 


No; not to ay knowledge. 
You don't recall? 
No, sir. 
Is it a reasonable possibility that aoa may have 
given them to Agent Pope? 
A I doubt that I would have. I'm sure that I probably 
didn't give them to Agent Pope, or anyone else. 


Q So, you are the only one who had custody of that 


Yes, sir, I had the tape. 
And you had the responsibility for it? 
If there is responsibility. 
Do you recall when was the last time you saw that 
tape, after January 3lst, 1969? 


A I don't recall. 


Q And you don't know whether it might be still availa- 


ble; is that correct? 
A I don't know. 
Q In fact, it still may be available in your office; 


isn't that true? 


2 


- 38 


A Well, I would doubt it; I don't know. 

Q While you were listening to these tapes, Agent Warden, 
@id you make any rough notes concerning these tapes, themselves? 

A I @on't recall making rough notes. 

Q WHether in the room or whether in your office, at a 
later date? 

A I may have made notes in the roon at the time the 
transaction was gcing on. 

Q Incidentally, who requested these recordings be made? 

A What do you mean, “who requested"? 

Q Was this a voluntary act by words, or was it suggested 
by either your superior or the U. S. Attorney? 


A No. In fact, the recording would not necessarily 


baye to be made. I wanted to be able to monitor the roon. 


Q And, did you, yourself, ever play the tape back? 

A Very possibly, yes. 

Q Well, yes or no? 

A I'a sure I did, coe 

Q And were you able to understand what was being said 
on that tape? 

A It —— you could determine —— 

Q Independent of quality, could you determine the words 
that were said? 

A At times, yes, sir. 


Q Most of the time? 
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I don't recall. 
MR, ADDAMS: I have no furtber questions. 
CROSS-EXAMINATION 
BY NR. ROSEN: 
Q Agent Warden, as f understand your testimony, you, as 
a wember of the Bureau of Harcotics, drilled this hole and placed 
a plastic tube witb a microphone in it; is that correct? 
A Yes. | 
Q And, I take it, that this is a highly sensitive 
microphone, to pick up all voices; is that Corceets 


A Yes, sir; that's right. 


Q And did you have, attached to the microphone, a tape 


recorder? Is that right? 


The microphone was connected right to the tape re- 


I take it, at sometine before the defendants cane 
jnto this room, you informed Agent Pope that you would be next 
door with this apparatus; is that correct? 

A Yes, he knew we were in the next roor. 

And none of the defendants knew; 1s that correct? 

Sir? : 

And none of the defendants knew; is that correct? 

Not to my knowledge. | 

And prior to this, you had never secured a Court 


Order authorizing this recording of the conversation; is that 


a 


correct? 

Aa Right. 

Q Now, you testified, in response to Hx. Addam'’s ques- 
tion, that you could bear the conversation, on this tape; is 
that correct? 

A I could bear the conversation, yes. 

Q It's also true that you could identify who was speak- 
ing? 

A Yes, I could understand who was speaking. 

Q All xright. Yas there any conversation by Mr. Turner, 
also known as Boxy Turner? 

A I don't recall the conversation Mr. Turner might have 
bad. He was in the roon. 


Did you see any of the participants in the room? 


Did you see anyone, either enter or leave? 


Q 
A No, I did not. 
Q 
A 


No, sir. 

Q Did anyone, either yourself or Agent Pope, ever 
identify the voices in the room -— well, let me ask you this 
question, first. Had you ever, on any prior occasions, beard 
Mr. Turner's voice, or any of the co-defendants’ voices? 

A I might have heard Hr. Bryant's; I don't recall. 

Q On this particular tape that you had, did anyone 
identify the voices you bad —- which words belonged to which 


parties, so to speak? 


a 
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A I don't recall. This may pave happened afterwards. 
I don't recall. : 

Q Now, do I understand from your Leeetacuse officer, 
that this tape bas not been destroyed? It's just been mis- 
placed? : 

A I don't know where this tape is, or what happened to 
it. It was over a year ago. 

Q When was the last time that you recall seeing this 
tape? . 

A I don't know. 

Q Well, this transaction took place in January of 1969, 
a year ago? | 

A "69. 

Q Approximately a year ago? 

A Yes. 

Q Would it be safe to say that you took the tape with 
you when you left the hotel rooa; is that correct? 

A Yes, we did. 


And you took it to your office? 


And did you see it sonetine thereafter, the next day? 


Q 
A Yes, we did. 
Q 
A 


I’m sure I did. 
Q And do you secall how many times thereafter, you Saw 
this tape? 


A No, sir. 


a 
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Q You didn't mark, at all, the place, the time, the 
occurrence? 
A No, I didn't mark it. 
Q Well, above and beyond the use in court, isn't this 


just standard operating procedure, to at least mark a tape of 


conversatioa, with the date, the tine, the people involved? 


A IZ you want to keep the tape, you do. There wasn't 


a need to keep the tape, and it wasn't so marked, that I know 
of. 
THE COURT: At this time we will take a short recess. 
HR. ROSEN: Your Honor, may Agent Warden be placed 
not in the proxinity of Agent Pope, in order that they may not 
@iscuss the testimony? 
THE COURT: Very well. 
(Whereupon, the Court recessed at 11:15, and 
reconvened at 11:30.) 
MR. ROSEN: May we have the Reporter read back the 
last question and answer, Your Honor? 
Tie COURT: Very well. 
(The Reporter read back the last question and 
answer 2s follows:) 
"Question: Well, above and beyond the use in court, 
isn't this just standard operating procedure, to at least 
mark a tape of conversation, with the date, the time, the 


people involved? 


> 
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Answer: If you want to keep the tape, you do. There 
wasn't a need to keep the tape, and at wasn't so marked, 
tbat I know of.". 

BY MR. ROSEN: 

Q Let me ask you a few more questions, preaot Warden. 
When was the first tine you informed Mr. Rudy of the relevance 
of this tape? In other words, were you asked aout it last week? 
or the week before that? | 

A It was longer than that, but I can't Geaeaber exactly. 

Q Would it have been in November, or a couple of months 
ago? 

A It must have been a couple of months ago. I don't 
have the exact date. 

Q Did you, at that time, look for the. tape to see if 
you bad it in your possession? 

A Yes, sir, I did. 

Q From the time this tape was taken, in January 3lst, 
1969, until the tine that Mr. Rudy spoke to vou did you ever 
bear the tape again, in your office? : 


A From the 31st? 


Q Yes, from the time you took the tape, until the time 


you spoke to hin? 


A I'm sure we did play it. Possibly the day after the 


Rudy spoke to you, when you told him you 
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it 
couldn't find the tape, was that the first time you realized 


that this tape had been misplaced? 

A Yes. I hadn't really looked for it. 

Q Can yasproduce the tape today? 

A No, sir, I don't know where the tape is. 

Q Frou the time that Mr. Rudy spoke to you, until today, 
the day of the trial, did you make any effort to try to locate 
the tape? 

A Yes, I did. 

Q Tell us what sort of effort you made. 

A I checked the desks around the office. I've got a 
personal safe; I checked in there. Since that tine, in the 
last year, we have had other investigations going on and it is 
very common practice, if you are not saving the tape, to run 
the tape through again, on the machine, and it erases and re- 
records. 

Q Did you, 2t any time, in connection with this case, 
testify before the Grand Jury? 

A I don’t recall whether I, myself, did, but I'm sure 
Agent Pope did. I don't recall that I did, though. 

Q Do you recall whether you made this tape available 
to Agent Pope, to play before the Grand Jury? 

A Not to ny knowledge. 

| BR. RUDY: I would make a proffer, Your Honor, that 


no such tape was ever played before the Grand Jury. 


4ty 
THE COURT: You may be excused. 
(Witness excused.) 
Whereupon, 
JOHN BERNARD POPE, 
was called as a witness, having been first duly sworn, was 
examined and testified as follows: 
DIRECT EXAMINATION 
BY MR, RUDY: 

Q Speaking loudly and clearly, will you please give us 
your full name and where you are euployed? : 

A Yes, sir. My name is John Bernard Pope. I'm an Agent 
with the Buearu of Narcotics and Dangerous Drugs, presently 
assigned to the Detroit office. i 

Q Were you an agent of the Bureau of Narcotics and 
Dangerous Drugs on January 31st, 19697 | 


A I was. 


Q And on that date, were you in Washington, D. C., on 


an assignment witb regards to the purchase of certain drugs? 


A Yes. 

Q And were you involved in the purchase of drugs fron 
the individuals known to you as the nicknanes of Bucklejaws, 
Zak, and Boxy? ; 

A Yes, 

Q As well as other persons? 


A Yes. 
» 
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Q And ere these persons now known to you as Herbert 
W. Johnson, Cariton E. Bryant and William E. Turner? 


A Yes, they are. 


Are they here in the courtroom today? 


Q 
A Yes, they are. 
Q 


Now, gent Pope, did you have occasion to rent a 
motel or hotel room, here in the District of Columbia, on the 
date I have indicated? 

A Yes, I did. 

Q ¥here was this located? 

A It was the Holiday Ina. I think it’s at lLSth and 
Rhode Island. 

Q And with what funds did you rent this motel roon? 

It was government funds. 


Do you renember what the number of the motel room 


A X think the motel room number was 607. 

Q Now, at the time you rented the room, was there 
anotber room rented right next door to it by other agents? 

A Yes, there was. 

Q And do you know what the purpose of this other room 
was for? 

A To conduct protective surveilance for myself. 

Q You were operating surveilance by yourself? 


That's correct. 


» 
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Q And why did you need eotective surveillance? 


A In previous conversations with Mr. Jobnson, there 
was some indication that weapons were available to Mr. Johnson. 

Q And what about the people who traveled witb him? Did 
that apply to then, also? 

A Yes, sir. 

Q And did you come to Washington to AONE in a large 


transaction of Heroin, or did you know there would be a large 


transaction? 


A I anticipated purchasing a large quantity of Heroin. 


Q And would this be a large quantity, Say, up to the 
amount of five-thousand dollars? 

A That's correct. 

Q Did you know whether any a aeeengaence device was 
being placed in the roon in which you were making this trans- 
action? 

A I was unaware of any surveillance devices, in ny 
particular room, aS sucb. There were agents next door who were 
making preparations to conduct surveillance on myself. 

Q And did you personally see or observe the prepara- 
tions that they made? 

A Yes, sir. 

Q And what did those preparations concern, in regards 
to your room and their roon? | 


A Was one is known as a -=- it is knowa as a kelkit. 
; (fhon. spell) 


A$ 


That was used. It's a receiver that has a small microphone 
that is normally worn on a person. It was setup, whereby the 
hea@ of the microphone, itself, was placed on my side of the 
wall. 

Q Was this done by placing a hole in the wall and a 

Zastic tube ané a receiver in it? 

A That’s correct. 

Q And @ié you see to what this particular receiver was 
attached to? 

A I beg your pardon? 

Q Did you see what the receiver was attached to? Whether 
it was a loud speaker, a receiver, or what it was? A recorder? 


A I can't recall how it was set up. I'm not aware of 


Q And were you assured by the agents that they would 


be avare of what was going on inside the room? 


Q ‘Now, did you see any tape recorder or other record- 
ing device in the other room where the other agents were? 

A Yes, sir. 

Q And was this recording device connected with a trans- 
mitter placed in your room through the wall? 

A I did not know of how it was set up. 

Q Now, @id there come a time on Jamuary 30th or Janu- 


ary 3lst, when you met Mr. Johnson in your hotel room? 
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Yes. 


And you had certain conversations with hin at that 


That's correct. 
And gid these conversations relate to the drug traf—- 
fic in Washington? 

A Yes, they did. 

Q Specifically as to certain drugs? 

4 That's correct. 

Q At that time, did you knov, to your osm knowledge, 
whether that conversation was being recorded? ; 

A Yes. 

Q Now, did you ever have any occasion to aeet any of 
the other defendants in that particular room where the conver— 
sations were recorded? 

A Yes, sir. 

Q And who would that be? 


A Mr. Bryant and Mr. Turner. 


Q That's on January the 30th or the 31st? 


A Well, I mct Mr. Bryant and Hr. Turner on January the 
3lst. 

Q Now, when you met the otber two, aaiide from ifr. 
Johnson, the conversations were also about -— were specifically 
about narcotic drugs in Washington; the purchase and sale? 


A That's correct. 


» 
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Q And do you know, at that time, to your own personal 
Knowledge, whether that conversation that you had with them 
was being recorded? 

A Yes, sir. 

Q Now, dic you ever hear a recording of the conversa- 
tions that took place in your room, at a later time? 

A No, I did not. 

Q Up until this time, have you ever heard a tape record- 
ing of what took place in the room? 

A No. 

Q Have you ever been told by any government agents, 
including myself, what those conversations were that were re- 
corded? 

A Xo. 

MR. RUDY: I have no further questions. 
CROSS-EXAMINATION 
BY MR. ADDAMS: 

Q How, Officer Pope, on January 3lst, did you have 
occasion to be in your room when Hr. Bryant was present? 

4 Yes, sir. 

Who else was present in that room? 
Ur. Johnson and myself and Mr. Bryant. 
No other agents; is that right? 


That's correct. 


And did you have any money on you on that day, other 
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than useable casb -—~ I mean a large sum of money? 


A I did not have in my personal possession, a large 
sum of money. That was in the hotel safe deposit box. 
Q It was in the hotel safe deposit box? 


That's correct. 


A 
Q You never bad it in your room; is that correct? 
A 


I had it in my room on the 30th, and I put it in the 
safe deposit box on the evening of the 30th. 
Q So, as of the evening of the 30th, through the even- 
ing of the 31st, you did not have possession of the money in 
your roon? 


That's correct. 


Now, sir, did you prepare a report on your investi- 
There is a report written on the investigation, yes, 


And when did that occur? To the best of your recol- 
I would say the Ist part of February; the lst or 2nd 
of February. | 
Q And was this prepared from menory, oe did you pre- 
pare it from notes? | 
A It was prepared, basically, from memory. There were 
notes that I wrote on my hand. : 


Q And you bad a few notes to assist you in preparing 
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this final report? 

Yes. 

Would you say that was the week after, or so? 

No, I did not say a week, sir. 

I said, “would you say?” 

It ves the following day, after the 3list. 

Where would that be? 

MR. RUDY: Your Honor, I believe this witness should 

aasver. 

Tis COUnT: Yes. 

MR. ADDANS: Madam Reporter, would you please read 
back the last question and answer? 

THE REPORTER: “Question: I said, ‘would you say?'" 

Ansver: It was the following day, after the 3ist." 


THE CCURT: You are speaking of the notes, are you 


UR, ADDAUS: The final typewritten report. 
THE WITKESS: That was done — I can‘t recall whether 
it was the 1st of February or the 2nd of February. 
BY UR. ADDAMS: 
Q Now, sir, did you listen to this tape in preparation, 
or prior to preparing your report? 
A I never beard the tape, sir. 


Q ‘Did Mie. Warden make the tape available to you? 


A ‘The tape was probably available. 
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Q Did be say to you, in parapbrase, "agent Fope, we 
have this tape available if you would like to = it to prepare 
your report"? 

A No, sir. 

Q Yas it available for your use, to your knowledge? 

A I left the Washington, Dd. C. area the folloving 
moraine. and at that time, the tape was not eeaeranten And I 
returned to my post of duty which was Detroit, wichigan. 

@ One more question before I get off tbat subject; 
where did you prepare the report? 

A My report was prepared in the Regional Office in 
Detroit, Michigan. 

Q The following day? 

The following day. 


The final report was prepared in Detroit? 


Not in Washington, D. C.? 


A 
Q 
A That's right. 
Q 
A 


That's right. 
Q Now, the transmitter you mentioned earlier, was 
that inside your xroou? 
A No, it was not inside my room. 
Q I misunderstood you on direct testimony. Would you 
explain to me where it was? : 
A Tho transnitter was 3 metal box that was inside the 


roon of the surveilling agents, and there was a piece of tubing 
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+ a 
placed, and the head of the mye ei was placed in the piece 
of tubing. The only thing that actually was in the room, was 
the piece of tubing. 

Q In your room? 

A Yes. 

Q In other words, the hole in the wall was made from 


one room to the other; is that correct? 


A Yes. 


Q 4nd this piece of tubing was inserted through that 


hole, into your roon? 
A Up flush with the wall. 
Q So, the microphone head was for all ostensive pur- 
poses, flush with your wali? 
4 No, it vas down in a tube. 
In 2 tube? 
Yes. 
But the end of the tube was flush with the wall? 
That's right. 
Q And the hole extended through both walls; is that 
correct? 
A That’s right. 
Q 'So, there was nothing in between the microphone and 
your room, except this short passage of tubing? 
A That's right. 


Q Now, for bow long a period had you been aware that 
% 4 
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these tapes were going to be prepared? 


A I beg your pardon? 


Q How long had you known about the fact that these tapes 


were going to be prepared? 

A I bad no knowledge of just what type of surveillance 
was going to be used. Like I Say, I'm fron Detroit, and when 
X got here, I went straight to the room, and the preparations 
had already been made. 

Q When did you first find out that Nenirere going to 
record your conversation? 

A Well, I guess at the tine I met with the surveillance 
agents. 

Q Were you instructed, in any way, to keep your voice 
up and have the people you were talking to, face towards the 
mike? | 

A Not to my knowledge. 

Q Would you do this yourself, with your own experience 
in these cases? 

A No, I would not. I would try to make the situation 
as normal as possible. 

Q Have you had past experience with recorders? 

A I have used recorders in the past. 

Q And the equipment you used was normally sensitive 
enough to pick up any kind of conversation? 


A Yes. ‘ 
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Q And there was no reason why the conversation you 
were allegedly engaged in witb Mr. Bryant, were not reproduced? 

A Well, with an agent by a situation, the only type of 
recording equipment would only be used for the safety of the 
2gent. 

Q That's not the question, sir. 

MR. RUDY: Your Honor, I think that the Agent should 
be allowed to answer the question propounded to him. 
BY ER, ADDAUS: 

Q Well, sir, do you know of any reason why these con- 
versations should not have been faithfully recorded? Do you 
know of any inpairnent in the equinnent -—- 

THE CCURT: You 2re speaking of his experience? 

WR. ADDAUS: Yes, Your Honor. 

THE WITNESS: I'm sorry, I can't answer that. I 
don't know. 

WR. ADDAMS: I have no further questions. 


THE COURT: Are there any further questions, gentle- 


UR. RUDY: I have just one further question of the 
Agent, Your Honor. 
REDIRECT EXAMINATION 
BY HR. RUDY: 


Q Your answer to the last question of Mr. Addams, with 


regard to why it wasn't necessary to record your particular 


fe 
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conversation, where it, perhaps, would be of somebody else. 
Would you please explain it? 

A Well, with the use of other persons, other than the 
agent making a purchase, this would be necessary as far as 
testimony at a later date, and also, to set up » statement to 
be presented to the Court. 

Q So, in your experience as an ageat in the Bureau of 
Narcotics and Dangerous Drugs, would you? | 

only when someone else is used. 
long have you been in the Soon oh Narcotics 
and Dangerous Drugs? | 

A Approximately four years. 

Q And how many cases have you handled, approximately, 
during that period of time? 

A Approximately 150 cases. 

RECROSS-EXAMINATION 


BY MR, ADDAMS: 


Do you know the whereabouts of that tape? 


No. 
ug, ADDAMS: I have nothing further. 
CROSS-EXAMINATION 
BY MR. SHORTER: 
Q When you were assigned to the Washington area, was 
this for a particular investigation? : 


A Yes. » 
~ a 


It was for a particular investigation? 

A Yes, it was for a particular investigation. 

Q and the development of this investigation reached a 
point where it involved Mr. Johnson, the defendant here, Mr. 
Bryant and Hr. Turner; is tbat correct? 

A Yes, six; that's right. 

Q And you were working under the supervision of the 
agent in the Wasbington Field office? 

That's correct. 

And was Mr. Farden one of your supervisors? 

Mr. Warden was in charge of the investigation. 

You received your instructions from Mr. Warden? 

fell, — 

Yell, you reported your activities to Mr. Warden? 

Yes. We would get together and set up a plan situa- 
tion there; how we would attempt to make purchases, and things 
of that nature. 

CROSS-EXAMINATION 

BY UR. JONES: 

Q Now, wr. Pope, after this transaction you speak of 
here now, on tbat particular date, did you have any further 
contact or conference with Agent Warden? 

A After the final liaison of the activities on the 


3lst, I did meet with Mx. Warden and other agents, yes. 


Q And when was this neeting? 


vo 


A In the next hotel roon. 
Q And that is where the tape recorder and all the 
equipment was being held? 


A That's right. 


Q And this was to finalize these alleged activities 


on that particular date that you had this conference with Agent 
Warden who was the supervisor of that fieid operation? 

A Yes. 

Q Now, at that time, in your conference with Agent 
Warden, did he play back anything on this tape? 

A No, be did not. : 

Q Now, Mr. Pope, just two or three more questions. In 
that final conference witb Agent Warden, how long did it last, 
approximately? 

A Only a short time, I would say 15 to 20 minutes, at 
which time we went to the Office of the Bureau of Narcotics 
where the evidence was initialed and placed in'a secure place. 

Q The evidence was secured; did that include the tape 
recording and the tape? 

A No, it did not include that. 

Q That was not considered evidence at that tine? 

A No. The evidence I'm referring to, is the quantity 
of Heroin. 

Q Now, after the 15 or 20 minute conference, did you 


have.any further contact with Agent Warden, prior to going back 


é 
Ay 


to Detroit? 

A Only when we went dowa to the office and weighed and 
initialed the evidence. 

Q About how leng cid that take down at the office? 

A Approxinately an bour. 

Q Now, Agent Fope, this tubing that counsel has asked 
you about, you said that the tube was flush with the wall that 
you were in, but the equipzent was on the other Side where it 
was being nonitored? 

A The receiving unit was in the other roon. 

Q And the micrephone was in the tube; right? 

A That’s correct. 

Q Now, vas there wallpaper, or sometbing, on the other 
end of the tube? 

A Ho, there was not. It was at the end of a mirror 
in my roca. 

Q Now, without this tube, could you have heard any 
conversation in tze other roon? 

A Not to ny knowledge. 

Q Row, did you ever discuss with Ageat Warden, the 
conversation that tock place between you and the people who 
were 2lleged to bave been in the room that you were in, other 
than by the tape? 


A XI'q not quite sure of your question. 


Q Did you ever discuss witb bim wbhetber he could bear 
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any of the conversation between you and any of the people who 
were alleged to have been in there, other than cbat was on the 
tape? 

A Not to my knowledge. 

Q And this was a dividing wall between the two roous 
in which the tubing was placed? | 

A Yes. 

MR. JONES: Your Honor, I have nothing further. 
CROSS-EXAMINATION 
BY MR. ROSEN: 

Q Mr. Pope, at any time when you had this conference 
with Agent Warden, that Mr. Jones asked you about, did he ever 
mention to you, any of the things that he overheard? 

A Possibly. 

Q Such as what? 


A I don't recall as to what. 


Q Well, it’s a fact that he mentioned certain things 


be heard, didn't he? 


THE COURT: It is not a fact. Ask him if it is a 


BY MR. ROSEN: 
Q Is it a fact that he mentioned certain things that 
he overbcard at bis end of the conversation? 


A XY can't recall any specific things he mentioned. 


Q In other words, didn't be generally mention things 


é 
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without specific facts? 

A Well, I think I would have to qualify that, sir. 

Q Well, put it any way you want. 

A Well, that was a double, or connecting, or adjoining 
room situation; as the setup in the room, there are two doors, 
both have locks on each side of the door. I would kave no way 
of knowing whether he had a conversation, by listening at the 
door with bis side open, or through the recording. 

Q Well, regardless of whether he heard it from the tape 
recorder or through the door, isn't ita fact that he discussed 
with you, information, or general facts? 

MR. RUDY: Isn't it a fact, Your Honor, rather than -- 

WR. ROSEN: Your Honor, this is cross-exanination. 

MR. RUDY: Yell, be certainly had bis opportunity, 
Your Honor. 

BER, ROSEN: ay I proceed, Your Honor? 

THE COURT: Yes, you may proceed. 

BY MR. ROSEN: 

Q Well, regardless of the source of any information 
that Agent Warden might have had, isn't it a fact that he 
discussed with you, the things that be may have heard in bis 
room? In’ those facts you have told us about, it could have 
been anything in general. The fact is, he discussed with you 


that be heard. 


A As 2 discussion, I would say yes. 


me 
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RECROSS—EXAMINATION 


BY HR. JONES: 

Q Agent Pope, you told us, when you pa back to Detroit, 
you later -- you made @ final report, which you later submitted 
to the United States Attorney's Office in Washington, D. C., 
and preparing that report, you said you had some rough notes 
that you had made. You had wade then frou memory; is that 
correct? | 

4 That's Carrere 

Q Now, what did you do with those rough notes? 

A Well, they were destroyed afterwards.) 

Q You didn't send those down with your report to the 

Attorney's office in Washington? 

A No. 


You destroyed your rough notes at that tine? 


Q 
A That's correct. 
Q 


Had you given the U. S. Attorney a copy of those 

rough notes before leaving Washington? : 

A No, I did not. 

Q Did you give Agent Warden a copy of those rough notes 
before leaving Washington? 

A I did not. 

Q So, you know that you did have those rough notes fron 
which you did prepare the final report? 


A As far as my part of the investigation is concerned, 


& 
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Q And did those rough notes encompass more than tbe 

SOtb and the Slst? 
No, they did not. 
And they enconpassed the 30th and the 3st? 
That's right. 

Q By destroying them, did you just casually destroy 
them by throwing them in the waste basket, or how? 

A I don't recall how. 

Q What is your procedure for your destroying your in- 
vestigatory notes? 

4 I have no particular procedure that I follow. Quite 
often I use parts of ay body to write dow tines, which, after 
a batk, would have been eliminated. 

Q But those notes here were written notes on paper, 


weren't they? 


A Some were on paper and some were on the palm of may 


hand. 
Q Well, I address ny questions specifically to the 
paper notes; they were destroyed? 
A Yes, sir. 
MR, JONES: I bave nothing further. 
UR. ADDAMS: Your Honor, just two questions that 


will relate to my motion. 
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RECROSS—EXAMINATION 

BY UR. ADDAMS: 

Q You bad a conversation with Mr. Bryant in your hotel 
room, approximately at noon, on January 31st, 1969; is that 
correct? | 

A That's right. 

Q And you hadn't had any personal contact with lr. 
Bryant, prior to that necting? 

A That‘s right. 

Either by phone or by personal contact? 

That's correct. 

Neither way? No contact, eS. 

No. : 

Did you have any contact with Mr. Bryant, following 
that meeting, of any kind? Either by phone or personal con= 
tact? : 

A I did not. 

WR, ADDAMS: I have no further questions. 

REDIRECT EXAMINATION : 

BY MR. RUDY: 

Q Now, Mx. Pope, the notes you had on your band, 
washed those off, as well, didn't you? 


A Yes, sir. 


MR. RUDY: I have no further questions. 


TI0s COURT: You may step down. 


4 
» 


(Witness excused.) 


Vp 


58 
66 

WR. ADDAMS: Your Honor, this is my motion, I will 
lead off. 

“Your Honor, I think it is clear that the only con- 
nection with this case that Mr. Bryant has, is this alicged 
hotel room conversation. We have clear evidence by ii. Warden, 
that recordings were mace; were carelessly kept; they were 
played back, at least once, and aysteriously disappeared, and 
yet, not withstanding the fact that this was an ostensible 
surveillance recording for protection. This was, in fact, the 
best evidence of any kind, that could possibly be presented, 
concerning the alleged hotel room conversation involving ny 
client. If, in fact, there was sucb a conversation. 

There is severe inconsistency in the testimoay of 
these two officers. Agent Warden says he played the tape back, 
if my meszory serves me correctly. 

THs COURT: Back to whon? 

MR. ADDANS: If my menory serves me correctly, he 
said that ur. Fope either heard it or bad it available for his 
use to prepare his report. 


THE COURT: All right. Get the record and point it 


wR. ADDAUS: If Your Honor please, we could do that 
over lunch. 
TEE COURT: Well, get it over lunch. 


WR. ADDAMS: All right, Your Honor. 
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Under the leading cases by the Supreme Court, and 
under our Court of Appeals, and they have been cited numerous 
times, we don't know whether this evidence was favorable to 
the defendant Bryant, or it was unfavorable to him, but Bracy 
says that's not the question. If it has a possibility of help- 
ing a defendant, it must be brougat to bis Retegtion: Especiai- 
ly if the defendant requests it. The governaent had full con- 
trol of this evidence. There was no contact with the U. S. 
Attorney, even of a cautionary nature, should we preserve this 
evidence. Mr. Rudy did not contact ir. Warden until late 
November or carly December, by lr. Farden's testinony; approxi- 
mately two months ago. 

I requested this material on Septeaber 8th, 1969, by 
my earliest recorded notes. We submit that this is a denial 
of due process. If this Court will deny this motion, it cannot 
be doubted that prejudice will result to ny client. There is 
absolutely no other way for him to construct or rebut, other 
than through bis own testimony, the testimony of Agent Pope. 

If the recording were preserved in the ordinary 
course of business, police business, they would be bere, either 
to support Agent Fope, or exculpate my eqienth Where there is 


a doubt, the ruling must be against the governnent. 


I respectfully submit that the Court grant the 


motion to dismiss. 


THE COURT: All xight., So far as your client is 
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concerned, it is denied. 

MR. SHORTER: Your Honor, the cases that usually 
reach the appellate courts of government's suppression of evi~ 
dence, or governzent's obstruction of evidence, usually comes 
about, after the trial has had. But in this case, Your Honor, 
counsel has made a Sincere motion to compel the production of 
the tape for the purpose of determining whether it could be 
useable in cross-exanination of Agent Pope, and also useable 
to advance these defendants' defense. That is, the preparation 
of their defense and in order to corroborate their defense. 

So we see that use of the tape by the defense, at 
this point, serves a two-fold purpose. All of which are neces- 
Sary to the protectioa of their rights. And, also, Your Honor, 
I think, conpels the production of these tapes, and f think 
Your Honor cannot again say that the defendants have an absent 
right to use these tapes Zor these purposes. The unavailability 
of these tapes came about through the actions of the governnent 
agents, and that being so, Your Honor, the defendant should not 
be the one that should be penalized. And I think that if there 
are any sanctions in the situation, it should be put at the 
feet of the governzent. 

Now, I think Your Honor has seen the situation that 
this transaction contained in this indictment, emanated from 


the conversations that were had in the motel room on the 30th 


of January, 1969. Now, there was only one government agent 
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held, Your Honor, that the government has the clear duty to 
make available to the defendants, evidence that could be help~ 
ful to thom. This is the duty on the part of the government. 
And it’s perfectly right for us to say, if the governnent has 
the mechanical recording of incrininatory conversation that 
took place, the only evidence in this case that might be heip- 
ful to the defendants in cross-exanining this witness. The 
witness comes bere and says, in a very off-handed fashion, 
‘well, I put it in my drawer, and I don't know what happened 
to it." | 

This is shocking beyond belief, Sout Honor. It seems 
to me, though it's not exactly similar, but it’s akin to where 
the government interviews a witness, makes notes of it and 


then destroys the notes and comes into court and says, well, 


the defendant is at the mercy of the witness and bis recol~ 


lection. 

And we submit, Your Honor, requires demands that 
these tapes be made available to the Gotencsnite® If they are 
not available, then, the sanction should be applied to the 
governnent, and this witness not be permitted to testify, or 
that Your Honor dismiss this indictment. 

This is serious business, Your Honor, and I think 
if the Court lends its good office to such careless negligence 
and treatment of the furtherance of the defendants! right, to 


the bands of the government agent, who knows what's going to 
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cone next? 

Thank you, Your Honor. 

HR. ROSEN: Your Honor, I think -—= I just want to 
add a few points. I think it’s utterly incredible, the testi- 
mony of Agent Warden, of evidence so vital which the government 
went So painstakingly to make, by having agents on the other 
Sice of the x~all to overhear the conversation, come into court 
and tell us, atter all the preparation done, that he lost the 
tape, something so vital in his testimony, in his experience 
aS 2 police officer, that this is considered a big narcotic 
transaction -- I think the sum of money involved exceeded 
two-thousand dollars. I think it is utterly incredible that 
he cannot find this, especially when it is so relevant to the 
Gefease. 

In addition, Your Honor, after the testimony of 
4geat rope, he recails having general conversations with 


Warden after he left the room. It would appear today, that 


anything Agent rope tells us today, in thewdsence of the tapes, 


in the absence of any personal notes he might have, would 
Clearly be a vroduct of informaticn given to him which are the 
result of an illegal overhearing of the conversation. 

4nd I would ask the Court to suppress any evidence 
of £gent Pope, because the rights of the defendant Turner 
bave been violated and I would, of course, join in the motion 


to dismiss the indictment. 


~ 
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MR, JONES: Your Honor, I will be very brief. Your 


Honor, I bave made a motion which Your Honor has not ruled upon. 
In conjunction with that motion I have made, Your Honor, to 
dismiss the indictment against the defendant Johnson, I again 
make an amended motion to go along with that, based on the 

fact of the testimony we have heard this morning. 

; First, how it has become available to the government 
and not to the defendant. The motion to suppress, Your Honor, 
that I now attach to my motion to dismiss, I am making 2 motion 
to suppress any evidence obtained here, by virtue of this 
tubing from wall to wall, based on United states versus 
Silverman (phonetic spelling), in which a “whe Et placed in 
tbe wall an inch and an eignth, and by certain testimony ob- 
tained, thereby, and upon this affidavit, the aarenaunt vas 
arrested. This case went to the Supreme Court, if Your Honor 
recalls, and the ruling in the Supreme Court, was that the 
motion to suppress should have been granted. 

Now, in this argument to suppress, it could be 
argued by Mr. Rudy, in good faith, that we my have hed an 
Opportunity to find this out before the U. S. Commissioner _— 
we had a United States Commissioner at the time this case came 
up -- and not the Magistrate that we have there now, but the 
records will show here, that each time the question was asked 
by Hr. Shorter of Agent Pope, if there were any recordings 


made, the Commissioner would overrule Nr. Shorter's question. 
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Therefore, we could never, Your Honor, at the pre- 
liminary bearing, avail ourselves of discovery of what we 
should have bad at this preliminary bearing. Now, today, we 
find out from tbe cain agent who prepares the case, under the 
supervision of agent Warden, that there was not a penetration 
ef the wall, but the coaplete boring through of the wall, with 
na monitor in the tubing here, vLotb going from wail to wall. 

And the testimony that they received on recording, 
that was subsequently destroyed, was testimony relating to, 
and hopefully, the governnent was going to use to corroborate 
the purchasing of the alleged sale by this defendant Johnson. 

‘That being destroyed and coming to counsel's atten— 
tion now, by an ageat of the government, and prior, I would 
say in good faith on ir. Rudy’s part, but it is in sone 
way, and I can't get away fron using the word “suppress” by 
the governneat, because it wasa'tmde availabie to the govern- 
ment, and after the request was made for the record, and per- 


haps it had been destroyed without lr. Rudy's knowledge, I'm 


not holding him responsible. But nevertheless, Your Honor, 


the evidence bas cone forward now, that I belicve a motion to 
suppress ‘evidence here, by virtue of this penetration of the 
wall, and by virtue of the fact that the material, the Jencks 
material has been destroyed. Not only has that been destroyed, 
but in the final analysis, the final notes that were used to 


prepare that report, were not attached to the report and not 
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made available from the man from Detroit Beco to the United 
States Attorney. They were destroyed. pioneers destroyed. 

So, coming back towhat Hr. Shorter said; these de~ 
fendants are now denied by due process of au and they are, 

4 Your Honor please, at the aercy of this witness here, is 
going to testify, after the sane witness has destroyed, not 
only bis rough notes, but the other witness who is in charge 
of the whole thing, bas destroyed the tapes that were nade 
here. : 

I submit, with all good faith, and with all good 
candor here, that it clear and completely Santee the defendant 
Johnson with due process. It completely denieS his defense 
of entrapment, because, if, in fact, the eritencs has been 
destroyed, which would prove, completely, that this was en- 
trapment here, on the part of Agent Pope, I =e ask Your Honor, 


either to grant the motion to dismiss, or the motion to dis- 


miss this indictment. 


MR. ADDAMS: Your Honor, if I may have a moment to 


dndulge in one question. It goes to the point of requesting 
the government, or letting them Know, what time we believe 
recordings were made, and when we requested then. I will 
submit for Exhibit 1 for defendant Bryant, the transcript of 
the preliminary hearing held on June 19th, 1969; on pege 18 
of that transcript, I think I will just quote the question 


and answer: 


» 
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be 


re) 
“Question: Now, Me. Pope, do you know where the 


tape recordings are, that were nade of the conversations on 
the night of January 30th? 

Mr. MeTague: Objection. 

Question: The conversation you had with Mr. Bryant 
oa January 33; were these tape recordings recorded?" 

‘Conmissioner, Mr. Wortler, sustained those objections. 
Tbe goverament was on foraal notice, if not, informal notice 
prior thereto, on June 19, 1969, that the defendants would like 
necess to this information for evidence that was availabie. 
&nd it seeas foolhardy to believe that the government could 
possibly contend that they never knew 2bdout it until Mr. Rudy 
contacted ix. Warden in December of this year. 

I submit, Your Honor, the only inference drawable, 
is the one favorable to all the defendants, and the one es- 
pecially to Ur. Bryant, that the evidence was favorable, and 
therefore, either intentionally destroyed or handled so gross- 
ly negligently, as to anount to intentional destruction. 

‘I move again, for the dismissal of the indictuent 
against Mr. Bryant. 

“wR. RUDY: Your Honor, this is all very fine in 
theory, but is a practical matter. The case was assigned to 
me, but —£ did not receive the case until September the Sth, 
1969. It is also common practice in our office, not to order 


the transcript of. the bearing before the United States 
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Commissioner, unless for aes reason, it is our contention 
that this transcript will become very material at trial. Or- 
dinarily, when the defendant orders a Cransorege of 2 prelini- 
nary hearing, aS a courtesy, the reporter furnishes us with a 
copy, but in this case, it was never done. 

1 can only say that I first contacted the Agent 
shortly aiter I received the jacket on September 5th, after 
Me. Turner was declared a fugitive, and a Bench Farrant was 
issued. | 

In regards to Mr. Addams argument, in regards to the 
only connection that Mr. Bryant bas in this case, is through 
Agent Pope, and that it is Agent Pope's word ieatnst ur, 
Bryant's, I can say, that is a matter of evidence and a matter 
for a jury to determine that whether Agent Pope is a person to 
be believed, or Mr. Bryant, if he takes the stand, whether ir. 
Bryant is to be believed, and whether the government has proven 
its case beyond a reasonable doubt. As in all jury cases, the 
jury has aa opportunity to see Mr. Pope. As in ali jury cases, 
they will judge his credibility and to take into account, the 
evidence in the case. 

As a practical matter, I can proffer this to the 
Court, that the government has never intended to use this tape, 
ox tapes, if they were available, or the testimony of any agent 


who overheard the conversations taken place in this room between 


the defendants. The reason for this has been as follows; a 
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nunber of motions have been filed; some of these motions were 


beurd before Magistrate Doyle, after the inception of this case. 
The production of evicence, the particularization of the in- 
Gictment, and so forth; alleged in these motions was the state- 
ment that the governaent hed only one agent, and it would be 
the uncorroborated testinony oi Agent Pope that would ultimately 
be used by the governaent to prove the case. And there were 

no other corroborated circumstances, and therefore, the case 
would be cismissed, and the personnel files of the agent should 
be produced, whatever the case may be. The government has 
always ccintained throughout all of these motions, that there 
were other witnesses other than Agent Pope, to corroborate, not 
enly the whole transaction, but the particulars of the trans- 
ection alleged in this particular indictment.. Otber witresses; 
the governaeat has never alleged that it intended to use the 
tapes, and at that tine, the government was not even sure that 
there were any tapes available, since it kad not contacted the 
agent. 

However, the governueat does make that statement that 
it never intended to use such tapes, nor during the trial of 
the case, if the case should proceed today, does the govern- 
ment intend to use the testiuony of any agent who overheard 
suck conversations in the rooz, because, as you will recall, 


Agent Warden's testimony on the stand, the conversations hoe 


heard, generally related to the narcotics traffic within the 


'- 
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District of Columbia. And also, the sale and purchase of 
certain narcotics. And be could not be erection exactly, as 
to what defendant had to say to Agent Pope, or ghat Agent Yope 
had to say to each defendant. 
So, therefore, the governaent felt it could not use 
the testimony of Agent Warden, in this respect.) The government 
can only intend, as Hr. Rosen bas said, that there was no il- 
legal intrusion, and so forth. This room was paid for by 
governnent funds; there was a special agent for the Bureau of 
Narcotics and Dangerous Drugs, and in the testimony you have 
beard here this morning, there waS an ereneat by the de- 
fendantsto meet with the special ageat in eecae and the 
transaction took place where there was a es of quantities 
of Heroin. The fact that a hole w2s bored from a room that an 
agent paid for and was occupied, into another room that another 
agent paid for and occupied, to me, would not seem to be illegal. 
I can understand the probleas in the case; the con- 
versations that ultinately led to their indictment. The govern- 
ment would ask that these motions, on the part of the governnent, 


be dismissed or denied. 


{HE COURT: Anything further? 


MWR. ROSEN: Your Honor, in addition to the Silverman 


case, there's a Katz case (phonetic spelling), Katz versus the 
United States, where the Supreae Court held that a phone con- 


versation is protected, even if itisa public pay phone, and 
‘ i 
» 
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Fbe government has just got through say- 
going to use the tapes. 

Above and beyond that, it is ny position 
that in light of the fact, admitted that he had a conversation 
with Agent’ Yarden soaetine after leaving the hotel, sometine 
before he prepared his report, that his report is tainted from 
information given to bim from a tainted source. 

TEE COURT: You are just saying to the Court to dis- 
believe anything he has just testified to. 

MR. RUDY: No, Your Honor. Agent Pope testified, 
that after leaving the hotel — 


‘Ta2 COURT: Well, be stayed in the hotel; the next 


ER. ROSEX: Well, we don’t question that. Tke Agent 
told us that be bad general conversation following the -—— 

THE COURT: He went into the next roon, first. 

‘WR, BOSEN: Right. And bad a conversation with -- 


THE COURT: And you will agree that if there had 


been narcotics involved, they would have beea discussing the 


narcotics? 
UR. ROSEN: Clearly; I don't think there's any 
question about that. 


| THE COURT: Then he vent to the of2Zice? 


RG 
MR. ROSEN: That's correct. 


THE COURT: And then he went to Detroit? 


HMR. ROSEN: And he testified prior to filling out 


his report, which he stated, he made from notes.| Now, I don't 
think anyone questions that they bad a conversation on nare= 
cotics, but all Agent Pope's testinony would be based on tainted 
information that be received froa Agent Warden. 

THE COURT: The Court understands your position. 

Anything further? | 
UR. ADDAHS: Only to move into evidence, Your Honor, 
for purposes of this hearing, Defendant Bryant's Exhibit No. 1. 
THE COURT: ALL right, it will be received without 
objection. | 
(Whereupon, Defendant Bryant's Exbibit 
No. 1 was cduitted Ante EONS 
sR. JONES: Your Honor, I think I'd move into evi- 
dence, the transcript from the United States Commissioner, 
dated June L5th, page 29: 

"By Mr. Shorter: Question: Were you, in any way, 
equipped with any electronic device for the purpose of 
recording a transmitting 2a transcript of this conversa=- 
tion? 

Mr. McTague: I object. 

The Commissioner; Sustained. 


By Mx. Shorter: Question: Were you! under surveillance 


RI 


at the time you went to the apartment? 
Mr. MeTague: I object. 
The Commissioner: Sustained." 
So, I move it into evidence here, to show that this 
is the first opportunity that counsel or the cefendant has had 


to find out that the wails in this place had been bored through, 


and evidence secured thereby, by electronic device. Therefore, 


that's in conjunction with the motion to Suppress. 

THE COURT: Counsel, you thoroughly agree, I presune, 
with the Court, that in the event there is any evidence intro- 
duced, pertaining to conversations, that it opens the door for 
all of the testinony pertaining to the conversations? 

MR. JONES: Well, Your Honor, the motion to suppress 
would rely as to 211 the conversations. 

THE COURT: But the motion to suppress is out of 
the presence of the jury. 

Yes, that's true. 
Ch, I thought you wanted to introduce 
this at the time of the trial. 

‘WR. JONES: I said I wanted to introduce the ques— 
tion by Wr. Shorter, and the answer showing that we were dce- 
nied the right of investigation to find out certain inforna- 
tion as to ciectronic eavesdropping, which we didn't have. 

TE COURT: Well, it will be introduced for the 


purpose of this hearing. 


“we 
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(Whereupon, Defendant Johnson's Exhibit 
No. 1 was admitted ineoveviacace) 

THE COURT: All motions will be denied. The de- 
fendants —= we will geo to trial. 

MR. ADDAUS: I bave another motion, Your Honor, made 
on the grounds of prejudicial delay between the date oz the 

“offense an@ the date of the arrest. The date of the «lleged 
arrest took place on January Sist, 1969, and = client was not 
arrested until April 13, 1965S, ten wecks Jater. 

We submit, Your Honor, there was prejudice in this 
delay. I believe it is apparent froa the proceecings which 
bave already gone on. 

THR COURT: In view of the Court of ponents opinion, 
so far as the delay is concerned? 

UR. ADDAMS: Yes, Your Honor. In the Ross case — 

THE COURT: Where was the defendant during this tine? 

MR. ADDAUS;: He was living at bone with his wife, at 
4922 - 12th Avenue, Northeast. 

THE COURT: ALL right. That motion will .be denicd. 

MR. ADDANS: Your Honor, I would request that you 
reopen this hearing to bear evidence fron Agents Pope and 


Warden, as to determine why they bad not made the arrest, and 


why there was such a long delay in making the arrest. 


THE COURT: That will be denied. We will hear that 


testimony during the time of the trial. 


& 
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MR, ADDANS: I don't believe that is admissible 
before the jury, Your Honor. It would be a matter to be heard 
by Your Honor. 

THs COURT: All right. Anything else? 

MR. ADDANS: Yes, sir. Your Honor, I moved earlier 
in this year, on Cctober 13, 1969, to produce Agent Fope's 
record in this case to determine whetber there was any reaSon~ 
able icpeachment to the testimony of the defense. Your Honor 
Genied that, with the right to renew it at the time of trial. 
On January 5, 1970, I filed a notion for reconsideration based 
on a newSpaper report, quoting Attorney General Jobn Mitchell, 
in which he was addressing a group in Baton Rcuge, Louisiana, 
and stated on the record, that they bad had internal problems 
with the Federal Bureau of Narcotics and Dangerous Drugs. He 
said that 41 menubers of the Department had been dismissed, and 


41 nexbers — excuse ue, — 41 members had been indicted, and 


100 menbers of the Departaent had been fired because, “They 


were on the take." 

Now, Your Honor, I nove, timely, upon finding out 
this information, and it is germane to the government. I have 
no other access to it. For a list of these 141 people, appar- 
antly Agent Pope's name, may, or mzy not be on that list, and 
also, an inquiry as to whether lr. Pope has ever becn under 
investigation in connection with these people who were on the 


take. 
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I subnit, Your Honor, the motion is nots frivolous, 
and I request that it be granted because it is mare to the 
credibility of the witness, Czficer rope. 

This whole case, otber than a surveillance by anu 
officer watching the defendant walk down the street and go into 
a hotel, Cepends on Officer rope. bere's absolutely no ccubdt 
about that. 

In short, Your Honor, the defense, including my col 
leagues, have absolutely no way of developing such evidence. I 
believe it is incunbent on the government to assist us in this 
matter, and to place some of the burden for responsibility Zor 
prosecution on the governnent. 

THE COURT: Well, they have quite a responsibility. 
They have to prove everything beyond a ee doudt, don't 
they? 

MR. ADDANS: Yes, and they all have 4 responsibility 
to preserve germane evidence. 

THS COURT: Do you have any informatioa concerning 
Agent Pope? 

MR. ADDAMS: Your Honor, I have 2 newspaper clipping. 

TIE COURT: Now, you are an officer of this Court. 
You are a member of the Bar. Did you call Ur. Mitchell's 


office, or the Bureau of Narcotics, or anyone else to make 


inguiries? 


MR. ADDANS: No, Your Honor, and it vould mect with 
te v 
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the same answer to the request as I requested of Mr. Rudy, and 
he said be would not reveal this, personally; it would have to 
be done through a motion before the Court. 

{TES COURT: It will be granted, but it will be done 
by telephone. 

HR. ADDAUS: Very well, Your Honor. I have one 
final motion, Your Honor, for severance. Your Honor denied 
this. 

we. RUDY: Your Honor, may I be beard for one moncat, 
on the personnel file? Xr. Addams has said, in this newspaper 
article, 41 people were indicted, and 100 or so, dismissed. He 
now wants to know whether Mir. Pope was on that list of personas. 
It seeas to me it would be common sense that if Mr. Pope was 
on that list of persons who had been indicted, or be was on 
the list of persons who had been dismissed, be would not cone 
into court bere, and say be was presently employed by the 
Bureau of Narcotics and Dangerous Drugs. 

THE COURT: What have you got to say, Mr. Addams? 

Im. ADDAUS: My reply to that, Your Honor, is, that 
Mr. Pope's case could have been a very borderline case, as to 
whether he should have been fircd or dismissed. I would say, 
even if be were uoder investigation for being “on the take", 

E have no way of finding this out, Your Honor. 
TUE COURT: You are the one that is making the repre- 


sentation to the Court. 


Ne 
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ADDANS: Your Honor, I have said nothing improper, 


COURT: You have said certain people have been 
certain people have been disnissed. 

UR. ADDAUS: That's correct, Your Honor. Forty-oze 
gave been indicted, and one hundred bave been disnissec, and I 
want to know if Agent Fope’s nace is on that list. 

THE COURT: You certainiy must have the list. 

UR. ADDAUS: No, Your Honor, it’s not public. At 
least it wasn't published in the paper. 

WR, RUDY: Your Honor, to save time, I will call the 
Bureau of Narcotics and Dangerous Drugs and ask him if ltr. 
Bernard H. Pope was investigated. ‘ 

THS COURT: All right, and bave Ur. Addans en the 
phone. 

MR. ADDANS: One further question, Your Honor. Cne 
final cuestion; the way this norning's hearing has developed, 
I think it is more pointed than it was on October ScCth, 1965, 
woen Your Honor initially denied my motion for severance. llr. 
Bryant is alicging, or contending as a defense, that he had 
no participation, whatsoever, in any transaction. We bave con- 
tended that the tapes would be helpful ia this regard. We 


have heard frou counsel for Mr. Johnson, that their defense 


would possibly be entrapment, or is entrapment, based on the 


botel conversation and other acts of Officer Pope. It would 


en 
seen that the defense of temo and the defense of nonpar- 
ticipation, whatsoever, are inconsistent, insofar as Johnson 
and Bryant are concerned, that eazy guilt that the jury night 
Zinc fer Jobreson and Turner, who are allegedly directly in- 
volved in the transaction, would spill over to Mr. Bryant, 
merely because he was engaged in a conversation, uncorroborated 
as it is, with the agent and one co-defendant. 

Now, at this time, it is ay intention not to have 
ur. Bryant testify. However, it is fair for counsel to con- 
ment on the silence of co-defendants if it become necessary to 
protect bis client, cnder the Luner case (phonetic spellins). 
Dut the most significant thing is the likelihood, the real 
iizelikood, not speculation, Your Honor, that if there was 
guilt found for Johnson and Turner, if the jury finds such 
evidence sufficient, it is going to spill over onto Mr. Bryant. 
4nd tke only connection, otber than the surveillance, prior to 
this conversation, is this conversation. 

UR. RUDY: Your Honor, ur. Addams has stated that 
the co-defendants in this case were going to use an entirely 
different theory of defense, namely, entrapment. Again, the 
governnent would subait that this particular argument is again 
frivolous. , This is the Zirst tine we have heard this is what 
the defendants are going to do. Now, Ur. Addams has had a 


great deal of time to get togctner with his co-counsel in this 


case. To get together to determine what line of defense is 
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going to be taken. énd I can only refer to his! motion which 


was eriginally filed, when Lr. hddanus, the counsel for ir. 
Bryant, at that time said, that he dida'tt know — and I'm para- 
phrasing the paragraph c2 his motion -- he didn't know that 


Le 


Jchnson and Turner would testify in their owa pehalz; he dicda't 
know whether there would be certain rigats of pecs eraatnntions 
He made certain allegatious as to what the governnent wes going 
to prove, and the entire case rested on the poemaporsted 
testimony of fgent rope. ! 
d suggest that it was only 

Addams, for sone reason these other de- 
fendants were going to use the aefense of entrapment. 

If thet is the case, the governneat suggests he has 
been dilatory, and suggests that this motion be dismissed on 
those grounds. 

TIS COURT: The Court recognizes that the two co-de- 
fendants in this case are represented by their very conpetent 


counsel, and the Court cenics the motion for Mr. Addaus. 


At 2:00 o'clock we will have the jury. 


MR, RUDY: Your Honor, may If suggest 2:00 o'clock. 
"we COUR: Yes, you and iir. neeenakoce cone into 

chanbers and we will check, on the telephone. 
(Whercupos, the Court eeanenbas 12:36, and 


reconvencd at 2:00 p.m.) 


: 


£'Anerica versus Herbert W. Jonson, Carlton E. Bryant 
William B. Turner. ii. Jokn Shorter and Theophilus Jones, 
gr., for defendant No. 1; Mr. Nicbolas Addaas for aefendant 
No. 2; Ur. Sol Rosen for defendant No. $; Me. John Rudy for 
the governneat. 


Your Honor, before we proceed, may we 


THS COURT: You may. 

(AT THE BEXCH) 

Your Honor, in regard to the motion that 
Hr. Addaes filed, and in regard to the personnel file as to 
shether lir. Pope bad ever been 2 suspect in violation of 1ar- 
cotics in the Bureau of Narcotics and Langerous Drugs, I spoke 
with Mr. Fuller, head of the investigative services, and he 
inforned' me that John Bernard Pope, Special Agent, bad never 
been indicted or dismissed, or had been any subject of any 
criminal investigation. 

TIE COURT: Well, Ur. Addams was not present, but I 
spoke with lr. Lane, the Assistant General Counsel, and he ad=- 
vised me that ix. Pope had a clear bill of health, as far as 
they were concerned. I told hina that I would make arrangements 


to infora both ir. Rudy and Hr. Addans. 


UR, ADDAUS: Yes, sir, I was late. 


“ 


ag 
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TOE COURT: Well, he bas a true bill of beaith. 


MR. ROSEN: I am satisfied. 
ER. JONES: I am satisiicd. 
(IN OPEN COURT) 
2 (Whereupon, the jury panel was sworn and voir 


dire examination excluded. } 
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(OPENING STATEMENT ON BEHALF OF THE GOVERNMENT) 

MR. RUDY: If it please the Court, ladies and gentle- 
men of the jury. Ladies and Gentlemen, you are now a jury which 
has sat the most of this month. By now, the Government outlines, 
at this time essentially what it intends to prove in the case 
you are about to hear. Some of this may be repetitious, but I 
will go through it so we don‘t miss anything. 

The defendants in this case are charged with a three 
count criminal indictment by the grand jury for the purchase and 
sale of narcotic drugs not in the original stamped package: for 
the concealment and sale of narcotic drugs knowing these drugs 
to have been imported into the United States contrary to law. 

Now, they have been charged under the UWhited States 
criminal code providing that persons shall not sell narcotic | 
drugs, nor shall they bring them into the United statess nor 
shall they have them in their possession knowing that they have 
been smuggled or brought into the United States. 

Now merely by the fact that the grand jury has charged 
these three defendants to have committed the crimes with which 
they are charged here does not mean that they mave committed the 
offenses. As you have probably been told before the indictment 
serves two purposes. One, to bring the defendant into court. 


Secondly, when he is brought into court, to inform him of the 


Government's claim that he has done what crime he has committed. 
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So when he comes into court, he knows what he has been charged 
with; what crime he has allegedly committed. In this particular 
indictment; I'm not going to read it to you since you will be 
able to take a copy of it into the jury room with you. The 
defendants are charged with, that on January 3lst. 1969, within 
the District of Colusbia, all three of them, acting together, 


in concert, sold to a person by the name of John B. Pope, a 


narcotic drug. That narcotic drug being heroin, heroin hydro- 


chloride, which is a technical name for it. A mixture, totalling 
about 68,323 milligrams. Now these numbers of the heroin 
hydrochicride is what I may read from the indictment, or what 
I may reac from the indictment may not be knowledgeabie to you 
and you may not be exactly aware of what we are talking about. 
However, the Government intends, during the course of this trial, 
to bring in a number of witnesses who will testify and testify. 
--—what these different terms mean and specify what the amounts 
mean because in a narcotics case when you are dealing with 
—chemistry, it may be complicated. 

The Government intends to prove essentially the 
following: that on or about January 3lst, 1969, there was in 
town, in Washington, a narcotics agent. An agent employed by the 
Bureau of Narcotics and Dangerous Drugs. That agent's name has 
already been identified to you as John B. Pope. He was sent here 
specifically to the District of Columbia to see if he could hclp 


other agents in buying certain narcotic drugs and finding out 
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and who was selling certain narcotic drugs in the District of 


Columbia. He established a contact and later made contact with 
the defendant, Herbert W- Johnson, who you will hear being 
identified as “guckle-jaw", a nickname. Carlton E- Bryant, 
known as Jack to this agent, and William E. Turner, known as 
Boxer to the agent. All three of these defendants seated over 
here at their table. That these persons, along with the narcotic 
agent, met in a room in the Hilton Hotel, who had Government 
money for the purposes of this transaction. hat. at a later 
time, not necessarily in the same room, a large quantity of 
heroin of the type that is sold here commonly in Se District of 
Columbia, was sold by these three defendants to agent Pope. 

Now the Government will allegedly aes that these 
three defendants did not know at that time that agent Pope was 
a Government agent. They did shortly eee It rents 
that while these three defendants were talking to agent Pope in 
the room, they discussed narcotics; the purchase ‘of various items 
~gsed in narcotics, such as mayonite, (phonetic spelling) sugar. 
which partly you are not familiar with now but the agent will 

tify to you that it is common in the narcotics trade. They 

were all three of them together discussing these various items. 

As the Judge will tater tell you, and. will tell you 
now in part, the Government intends to prove that these three 
defendants sold agent Pope a quantity of heroinnot pursuant to 


to a written order, which is required by law. the law prescribes 
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that when you sell heroin to someone or other narcotic drugs, you 
must have a written order form from certain persons in the 
Treasury Department. It is a means of reducing and controlling 
the use of narcotic drugs- 

In addition, when narcotic_drugs are sold within the 
United States, you will be instructed by the Judge that they 
have to be a certain tax stamp affixed to these particular drugs- 
And this is another means of finding out where these drugs are 
in the United States- The Government intends to prove that at 
the time these drugs were sold by these defendants to agent Pope, 
an agent of the Bureau of Narcotics and Dangerous Drugs, there 
was no stamp affixed, nor was this an authorized legal sale of a 
drug as required by law. 


Essentially that is the Government's case in outline. 


You will hear more from agent Pope who was the agent who was 


involved in the transfer and you will hear him testify as to 
actually how the narcotics trade works, particularly in this 
particular jurisdiction. 

‘the Government only asks that you give your full time 
and attention to the testimony of the witnesses in this case 
because what I say Or what any of the defense counsel say here 
is not to be used as evidence. We can only present the evidence. 
What is most important is that you listen to the testimony of 
the witnesses on the witness stand. You look and see whether 


you think they are truth-telling individuals. You look at their 


90 F a S 


demeanor because it is up to you to decide in the final analysis 
whether the facts were right or whether defendants in this 
particular case are guilty or innocent. i 

At the end of the evidence in this case, ie Govern- 
ment will ask you to return a verdict of guilty as to all three 
defendants in all counts charged in this particular criminal 
indictment. Thank you very much. 

THE COURT: Mr. Rudy, where does the indictment say 
that the sale took place? 

MR. RUDY: Within the District of Colusbia as I 
initially outlined. 

THE COURT:= Whereabouts? 

MR. RUDY: Within the District of Columbia, at the 
location of the Hilton Hotel. I am sorry. Your oe the 
indictment alleges within the District of Columbia, at the 
Holliday Inn, rather than the Hilton Hotel. 

eer @& # 
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The ebove cause came on for further trial before 


“TEE HONORABLE LEONARD P. WALSH, United States District Judge, 


‘and @ jury, commencing at 10:00 a.m. 
Appearancegs 
For the Governments 
JOHN RUDY, ESC., Asst. U.S. Attorney 
For the Defendant Johnson: 


JOHN SHORTER, ESQ., 


W. T. JONES, ESQ, 
For the Defencant Bryant: 
NICZOLAS A. ADDAMS, ESQ, 
For the Defendant Turners 


SOL Z. ROSEN, ESQ. 


ro 
or SS 


PROCEEDINGS 
{THE COURT: Good morning, ladies and gentleuen. 


HR. RUDY: ‘Your Honor, prior to starting the 


proceedings this morning could ne eppreack the bench briefly? 


| 

1 

i 

| TEE COURT: Certainly. 
ij 

(AT THE BENCE: 


| 


\ testifying, Agent Pope, I would like at this tine to turn over | 


MR, RUDY: Your Honor, prior to the first witness | 


} 


| to counsel for the defense certain Jencks meterial, including 
} 


| 
j the grand jury testimony of this perticular witness. 


, 
| The matter was brought up before Magistrate Doyle | 


at a preliminary hearing & mumber of months ago arc at that 

t= the government agreed that at the tine of trial it would 
| turn over to counsel for defendants the grand jury testimony 
plus the statements. 


Of course, Mr. Addams was the only counsel involve 


| 
| 
| 
| 
| 
d 


;at thet tine and these other counsel did not join at that tine ,| 


but I would iike to turn over to them at this time the material 


i 


in any event. 
THE COURT: All right. Have you got one copy? 
MR, RUDY: No, Your Honor, I have serarate copies. 
MR. ROSEN: Why don't you have them marked for | 
the record, as to what you are turning over, make & statement | 


for the record so there won't be any confusion later on. 


MR, RUDY: There are three separate statements, 


Ne 


3 
. Your Honor. One is the grand jury testimony of Agent Pope, 


. 


‘ the second ts the written report of investigation by Agent 


: Pepe, end the third is the written report of investigation 
by Special Agent Cooper. 
THE COURT: All risht. 
ER, RUDY: Mr. Rosen, Mr. Shorter, Mr. Addams 
(randing}. 
ER. ADDAMS: Your Honor, I would like to make an 
» objection for the reccrd of Mr. Rudy's recarks to the jury 
during voir dire. He referred repeatedly, or at least once, 


: to nicmanes of each of these defendants, I submit that is 


\ error under United States v. McFarland, 80 U.S. App. D. C. -= 


WR, RUDY: I can't heer. 

UR. ADDAMS: I will repeat it. I made an objection 
to your referring to the defendante by nicknames. It is | 
suzcestive' of a prior record, under United States v. MeFarland , 


| €0 U.S. App. D.C., and ts held to be error by that Court. I 
} 


. 


| make that fer the record. 


WR. RUDY: That was during trial, not on voir 


THE COURT: All right, 1t ie on the record. 
It will be denied. 


(IN OPEN COURT: ) 


PROCEEDINGS 
MR. RUDY: As our first witness I would like to 


jcall Agent John Pope. 


JOHN B. POPE 


called as a witness by the Government, having been duly sworn, 
| 
(was examined and testified as follows: 

DIRECT EXAMINATION 


| 
| 
1 
| 
| BY MR. RUDY: 
| Q Speaking loudly and clearly into the microphone, 
| 


ES you give us your full name and where you are presently 
lemployed? 

A My name is John Bernard Pope. I am an agent with 
‘the Federal Bureau of Narcotics and Dangerous aes 

Q Are you presently assigned to one of the field 
lbefices of the Bureau of Narcotics and Dangerous Drugs? 

A Yes, I an. 

Q Where is that located? 

A Detroit, Michigan. 

Q How long have you been a member of the Bureau of 
fosons ana Dangerous Drugs? 

A Approximately four years. 

Q What have generally been your assignments while 
Vou have been engaged in your Quties with this organization? 


A Investigations, undercover purchases of narcotic 


levidence, the full route, speeches, of our Bureau's activities. 
“ 


5 
Q 


A I have. 


8 when I refer to narcotic activity that you have 


| 

t 

1 

' 

i of investigations in narcotic activities? 


| been engeged in, what type of activity has this been that you 
| have been particularily interested in? 

A Normally in undercover purchases of narcotic 
Revtocnce | 


Q What type of narcotics? 


Le SSUES 


A Heroin, cocaine. 


SSIS 


Q Kas this been limited to any particular area of 


the United States? 


SSCS 


A It has not. 


Q During the time that you have been employed by 
the Bureau of Narcotics and Dengerous Drugs have you had 
occasions to buy narcotic drugs? 

4 I have. 

Q And approximately how many times have you actually 
purchased narcotic drugs? 


A I would say in the neighborhood of 150 times. 


SS ST 


And was this incident to your duty? 
Yes, it was. 
What type of drugs did you purchase? 


I have purchased heroin, cocaine, marijuana, 


t 
\ 


i @ifferent types of hallucinogens. 
Q What type of funds have you used to purchase 
those drugs? : 
Q Have you had occasion, after the purchase of these 
eaecee to perform certain tests on them? 
A Yes. The agent in the field conducts what we 
call a field test, which is depending on the érug as the type 


itest that is used, that would indicate that -- say, heroin in 


this particular test would turn a particular color and would 


H 
ee that there is some opiate drug in it. 


| 
A _ Official Government funds. | | 
| 
| 
| 


Q And are you trained or have you received any 
i'training in making this chemical test on drugs or suspected crugs? 

A Yes, I have, but this is only a field test and x! 
is later sent to the chemist for analysis. : 

Q Now, directing your attention back to January 30 
of last year, 1969, were you a member of the Bureau of 
amenities and Dangerous Drugs on that date? 

A I was. 

Q And on that date did you have occasion to come to 
Washington, D. C.? 

A Yes, I did. 


Q And what was your purpose in coming to Washington, 


To attempt an undercover purchase of heroin from <- 


i would be more 
‘he got her 


' some <= 


Ve 


hare you, 


“his purrose in 


_ that 4t might 


, going to teil 


han sver. 


iy 
hi 
q 


Q 


A 
| 

i 
t 
t 
i 


Q 


+H 
| for? 
y: 


: 
Pg 
: 


| 
| 
| 


| 
| 


7 
Cbjection, Your Honor. I think it 


for him to tell us what happened when | 


indicate what his reason was is to give 


| 
| 


Mr. Shorter, you are not objecting, 


MR. SHORTER: Yes, I am objecting to him stating 
coming here. I think it is wholly subjective, 
lend some supportability to whatever else he is 
us 
RUDY: Your Honor, may we approach the bench? 
= COURT: You don't have to approach tne bench.: 


objection will be overruled. The witness may 


What was your purpose in coming to Washington, D.C. 


To attempt an undercover purchase of narcotics. 


! 
| 
{ 
BY MR. RUDY: | 


When you came to Wasnington were you coming 


tpursuant to the order of someone in your agency that you work 
i 


Yes. 


Did you have pergonal reason to pelieve that you 


}could purchase heroin within the District of Columbia? 


MR. SHORTER: Objection again, Your Honor. 


MR. RUDY: Your Honor, may we approach the bench 


I think we can resolve it. 
THEE COURT: All right, you can cone up here. 
(Bench conference not transcribed. ) 
BY MR. RUDY: 
Q Going back again to the day that you arrived in 


Washington, D. C., January 30, 1969, when you arrived here did 


A I did. I registered at the Holiday Inn Motel 
located, I believe, on 15th and Rhode Island. 
Q Is this Northwest, Washington, D. C.? 


A Northwest, that is correct. 


| 
| 
| 
! 
District of Columbia? : 
! 


Q Do you recall what room you rented at the Holiday) 


| 
A Yes, I rented room 607. 

Q With what monies did you use to rent this 
particular room? 

A With official Government funds. : 

Q Did you have occasion on the same Gay, after you 
had rented this hotel, motel room, to place a call on the 
telephone in your room to another number within the District 
jof Columbia? | 

A Yes, I did. I met with agents of our Bureau, at 


which time we made a plan for proper surveillance. I placed a 


telephone call, I cannot recall the number, to Mr. Johnson. At 


cee 9 
‘that time Mr. Johnson was not at the number that I had and I 
“tert word to have him call me. 
BR. SHORTER: Your Honor,-may I object to this. 
hearsay. He mace a telephone call and he didn't 
party. I think for him to indicate Mr. Johnson =-- 
that never took place is only to prejudice this 
Gefendant without any substantial testimony. 
THE COURT: The objection will be overruled. 
BY ER. RUDY: 
Q Agent Pope, had you previously met Mr. Johnson? 
A Yes, I had occasions to meet Mr. Johnson and Mr. 


| Johnson had given me his telephone number. 


Q And how many times prior to January 30, 1969 


: had you met with Mr. Johnson? 
i 


i A Approximately three or four times. 


Q When you say Mr. Johnson, do you see that same 
| Johnson present here in court, sir? 
4 Yes, I do. 
Q Could you please point him out to the jury and 
| aescrtbe what he is wearing? 
A Mr. Johnson is wearing a green shirt, a panlon 
type, and gray jacket, seated between -- I'm sorry, I don't 
| know the attorney's name. 
MR. RUDY: Your Honor, I believe the witness has 


identified the defendant in open court and I would like the 


~ 


record to so reflect. 
THE COURT: Counsel, do you agree? 
YR. SHORTER: I will stipulate that he has 
described Mr. Johnson. 
THE COURT: The record will so meriecte : 
BY MR. RUDY: i 
Q On these previous times when you had met with af 
Johnson did you have occasion to speak with him? 
A Yes, I did. | 


Q You have already testified that he gave you his 


A That is correct. 


| 
| 
i telephone number? | 


Q ' Did you know him by any other name other than 
merely Mr. Johnson? 
A Yes, I knew him as Buck or Buckle Jaws. 


Is this the manner in which he was introduced to 


Yes, sir. 

MR. SHORTER: Your Honor, may I make an objection 
at this point along the lines that Mr. Adams indicated at the 
bench? 

THE COURT: All right, and the objection will be 
overruled. 

Q Directing your attention to approximately 8 p.m. 


on January 30, 1969, were you present then, still in your 


a 
. 


ka: 
hotel-motel room at the Holiday Inn? 
A I was. 
Ana at that time cid you have occasion to receive! 
call? 
Yes, I did. 
And from whom aid you receive the telephone cail?| 


& I received a telephone call from a male identifying 


“ninself ané my identifying the voice cr a similar voice of Mr. , 
, Johnson. 

Wes Mr. Johnson calling you? 

That is correct. 

How long 2 period of tine aid you and Mr. 


i Johnsen speak on the telephone? 


! 
t 
¢ 
HI 
| 


A Oh, I would say a very short time. He told me 
| that he wanted to come over and talk with me. | 
: Q Dia he indicate to you at that time what he wanted 
t to talk to you about? 

A In guarded language. He 4ndicated that we would 
| be able to do some business. 
| Q Did you know what he was talking about? 

A Yes. 

MR. RUDY: Your Honor, may we approach the bench 

[prtenny? 
THE COURT: All right. 


(Bench conference not transcribed. ) 


12 
BY MR. RUDY: 
Q Agent Pope, when Mr. Johnson called you about 
lootne some business did you know what type of business he was 
ireferring to? 
A Yes. 


Q What business was that? 


A Narcotic traffic. 


Q Did there come a time later that evening, after 


| 
8 o'clock, when you received a call from Mr. Johnson, that he 


| 


iarrivead at your room? 
| 


' 


| 


A frat is correct; Mr. Johnson arrived with another 
gentierian to my room after his placing a call to me. 
Q And approximately how long after you had talked 


to Mr. Johnson did he arrive at your hotel room? 


Did you know the other individual who accompanied; 


| 
A Oh, approximately an hour. 
Q 

| 


Mr. Johnson? 

A I was introduced to him by Mx. Johnson. 

Q And what was the person's name whom you were 
introduced to, if you can recall? 

A Only by nicimame. 

Q Do you know the nickname? 

A Yes, Stinky. 

Stinky? 


Yes. 


E 13 
e When Mr. Johnson and this person known as Stinky 
came to your hotel room what happened after they arrived? 
A We entered into conversation with reference to 
tarcotics. In essence, how much money I had to spend, what I 
ranted for my money and what I couid possibly do for Mr. 
nee to obtaining cutting material or cuttings 
the packasing of heroin. 
You say referring toc cutting materials for the 
‘packaging of heroin. Would you please explein to us wnat this 


term means? 


A Heroin is normally cut with such items 


‘quinine, mannite, which is 2a powdery-type laxative. 


Q What Go you mean cut? 


i A In order to dilute some stage of pure heroin to 


ta usable percentage that can be injected by a person that is 
addicted. 


Q In other words, a method of taking pure heroin 


and Giluting it? 
A That is correct. 
Q And you say cutting materials. What type of 
poe Ene materials are you referring to and what is the purpose? 
| A Well, the cutting materials that Iramed, quinine, 
| manntte, lactose, these things are used in order to dilute heroin 
i Q And you stated that your conversation in the ace 


i with Mr. Johnson at that time concerned such cutting materials? 


i 


- 


| 
25 14 | 


A Such cutting materials, the going price, quantity, 


prices of heroin in the Washington, D. C. area, New York area. 


Q At that time was any mention ever mace of any 


quantity or particular quantity of heroin or any other type | 
| 
of narcotic drug? | 

| 


A Yes, I indicated to Mr. Johnson that I would like 


to purchase a pretty large quantity of heroin at this time if 


the price was right, I would like to have 2 fourth of a kilo, 
which would be in the neighborhood of a half-pound. 


Q Equivalent to half a pound? 


i 
| 
| 
| 
A Yes. | 
Q When you talked about a half-kilo or a half- | 
pound of narcotic drug, was this to be any certain -- was it 
pure heroin or was 4t to be cut heroin, if you know? | 
A Weil, heroin normally sold eas to how many times 
4t can be cut. You have what is lmown as street stuff that is 


ready for use. Then you have what they say is pure heroin 


that might range anywhere from 10 percent to 80 or 90 percent. 


: 
) 


Q In your experience as & narcotics agent what is 
the percent that is used for street use? , 

A This would vary in areas. I think the normal 
percentage or the average percentage in the D. C. area would be, 
say, 10 percent and in the Detroit area may be three to five 
percent. 


Q During your conversation with Mr. Johnson did he 
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lat any time discuss with you the percentage of heroin that 


A Well, he said that it would be cut stuff but 


i} 
; with the normal } s percentase in the D. C. area. If 


{ 

| 

; Nould be in the mixture that he intended to sell you? | 
| 

| 


at were used in the Detroit area it could probably be cut twice. 
Did you indicate to Mr. Johnson what you intended 
this neroin you were going to purchase from him? | 
Yes, I rac told Mr. Johnson that I was purchasing’ 
eroin to teke back to Detroit to sell. | 
Rg Dia Mr. Johnson ever ask you for anything during 
this conversa ticn? 
A Yes, Mr. Jonnson asked if I might help him out 
i ana his people here in the Washington area by obtaining from 
' Detroit large quantities of cutting material. 
Q Did he specify what type of cutting material he 
| wes referring to? 
4 Well, Mr. Johnson told me that he would like for me 
j, to meet his men and we could talk over what was needed at that | 
| time. 
Q You say his man. Was Mr. Johnson any more 
| specific as to who his man was? 
A Yes, Mr. Johnson named an individual as his man 
| or his source of supply. 


Q And did he give you this man's name at that time? 


A Only as a nickname. 
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Q And what was the nickname that Mir. Johnson used 


A Zack, 


Q Zna-c-k? 


\ 
| 
lto refer to this particular man? | 


| A That is correct. 


Q Did Mr. Johnson tell you duringthis same conversa- 


| A Mr. Johnson told me -- 


| MR. ADDAMS: Excuse me, Your Honor. Your Konor, 


| | 
ition where you might be able to find this man Zack? | 
1 


iL would suggest that Mr. Rudy just ask Mr. Pope what conversation 


took place. He continues to place words in Mr. Pope's mouth, 


: 
THE COURT: All right. 
BY MR. RUDY: 


Q What other conversations took place regarding Zack? 


| 
A Mr. Johnson told me that he would bring Zack to | 
my hotel the following day, at which time we would discuss | 
business of cutting materials, prices of heroin and how much I | 
icould purchase and at what time. 


Q At the time that you were in the room with this 


tonversation with Mr. Johnson did you have any money or did any 
oney pass hands at that time? 


A It did not. The money had been placed in the 


Q And this money, was this money yours or someone 


lse's? 


é 


m: 

| 

bate at the hotel, safe deposit box. 
1 

e 

| 
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No, I had $5000 of official Government funds. 


2s 


Where had you received this money from? 


A Upon meeting with the surveillance agents upon 


\' 


| 


my arrival to the Washington, D. C. area I was provided with the 
$5000. 


Q This conversation that you had with Mr. Johnson 


‘period of time did this last, approximately? 


A Approximately an hour. 


i Q Ana at the end of that time did these persons 


eave your hotel room? 


| 
and this person known only to you as Stinky, about how long a 


A That is correct. 
Q Did you have occasion to make a telephone call 
hater that night after Mr. Johnson and Stinky had left? 
| A Yes, I did. 

Q whom Gid you call? 

I placed a cali to Mr. Johnson, stating that I was 

‘interested in leaving town as scon as possible and to see 
pratever arrangements he could make and at what time. 
Q Did he indicate to you what time -- 
i YR. ADDAMS: Objection, Your Honor. I respectfully 


k 
request that he ask what the conversation was instead of con- 
ittinually leadingthe witness. 

f 

1 

THE COURT: All right. 


| 


| 


BY MR. RUDY: 
Q What did Mr. Johnson indicate to you? 


A Mir. Johnson said that he would get in touch with | 


Q Did he do that? 
A The following day I received a telephone call 


stating that he was on his way over. 


| 
| 
me the following day and bring his man Zack to the room. 
| 
! 


| 

Q Was this in the morning or the afternoon? 

A This was in the a.m. I received the call approxi+ 
mately 9 o'clock. Approximately noon Mr. Johnson arrived at | 
the hotel with Mr. Bryant, Zack. Later he was identified to | 
me as Mr. Bryant. 

Q You knew him as Zack? 

A Only as Zack, that is right. 

Q Do you see that person known and introsuced to you 
as Zack present in thecourtroom today? 

A Yes, I do. 


Please point him out and describe what he 4s wear+ 


A The gentleman sitting in the grayish-green suit 
at the end of the table there. 
MR. RUDY: Your Honor, I would Like the record to 
reflect the witness has identified the defendant Bryant. 
MR. ADDAMS: I will stipulate that he has identi- 


fied the gentleman named Mr. Carlion Bryant seated at my left. 
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The record will so reflect. 


| 

ehnson and Zack arrived at the hotel | 

| 

i 

‘nnson, what took.place when they arrived? 


e immediately entered into negotia- 


of a quarter kilo, one-fourth kilogram 


You say we entered into conversation or negotia- 


stions. Who are you referring to? 


| 

\ 

| 

| 

| 

| 

I am talking about Mr. Bryant, Mr. Johnson and 

time I was tole that the amount of money 

+t I had to srend would not buy a quarter kilo. | 
We then ctscusseé the prices and Mr. Bryant told 

tat his price was the same as that of New York prices and | 

| 


& New York hed the cheapest neroin to be sold in tne country; 


eroin for $5000. 


rice that I was attempting to 


I was given prices of $5500 for pure -~ for 
tone-eighth ki, of pure heroin. 


Q 


o 


What do you refer to as ki.? 
A Kilogram. Mr. Bryant and Mr. Johnson di iscussed 
i the possibilities of my vringing in additional or cutting 


i material and capping material, the No. 5 gelatin cap which -- 


t 
i 


| 


? 
Z coule get the idea that I could 
| 


eee | 20. 


‘ 
n° s 


Q Capping material? 


| 
A Yes. The empty No. 5 capsule is used to package 


Q . What was your conversation along that line? 
A Well, I told both Mr. Johnson and Mr. Bryant 


| 
ithat I felt that I had a connect or a person that would sell me| 


| 


| 
[peor and cutting material in the Detroit area an@ that I 
twoutd see about making arrangements to buy whatever they wanted. 
At this point Mr. Bryant told me that he had 

| just purchased approximately 100 ounces of auinine and that 

lhe didn't need any quinine, that he would like to have about 


i130 pounds of mannite. 


Q When you say purchased quinine -- rather, he 
| wanted 30 pounds of mannite, what are these items or materiais 
used for? ; 

A These items are used for ailuting. 

Q Cutting? 

A Or cutting heroin or cocaine. 

Q What was the other conversations he had with you 
along these lines of the cutting materials? : 

A Mr. Bryant told me that he normally spent approxi 
mately $5000 a week for cutting material and that if I could 
come up with it, this would keep him from pore over the 


country trying to obtain this. 


Q What was your response to Mr. Bryant's request? 


1 
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I tolé him that I thought I could get it for him. 
What further conversations did you have with Mn 


and Mr. Johnson in the room there concerning this 


sed the purchase of the eighth kilo of 

Johnson tolé me that he would go ahead and let 
for the egreed to price of $4500 and Mr. Bryant told 
to wait, that he would have to check on that and at that 
gL 
$4500 transaction. 
Derine this conversation you had with these two 
chnson and Mr. Bryant, about the cutting 


heroin did you discuss with then knowledge 


| 
| 
| 
| 
| 
! 
1 
| 
| 
| 
| 
| 
give the okey. for to Mr. Bryant's ceparture | 


+ and availability of cutting materials in 


' A Yes, I did. I gave prices of what caps cost in 


‘petroit, what mannite, what quinine was going for in Detroit. 


a 


‘Detroit and other items in the trade, so to speak? 
Shortly after we ended our discussion with prices! 


‘and quantities and what have you, Mr. Bryant left and when he 
'yeft I placed an undercover cail to a fellow agent in Detroit 
k 


lywho indicatee that he was a pharmacist and was willing to sell- 


i 
ME. ROSEN: Objection. That is hearsay. May 


|enat be stricken from the record, Your Honor? 


THE COURT: Yes, and the objection will be sus- 


BY MR. RUDY: 
Q Now, during the time that you were having this 
een with defendant Johnson and defendant Bryant were 
you talking with them in the same language nets oe are now 


testifying here today when you refer to cutting materials and 


Q What were the terms that you were using in your 
| Qiscussions with them and the terms that they were using? 
A Normally you would go into the number of caps. 
If you wanted 20,000 caps or 25,000 caps, any sroune of caps, 
mannite, quinine, the vernacular -- 
What is heroin referred to? 
Heroin can be mecerres to as Jones -- 
MR. SHORTER: 
what was? 
THE COURT: What was. 
THE WITNESS: I cannot recall specific names aS 


to what I called heroin. 


THE COURT: The objection will be sustained. 
Q Did both of these individuals leave your room 


after this conversation? 


| 
MR. SHORTER: Then I object. | | 
\ 
| 
| 


A Mr. Bryant left approximately 15 to 20 minutes 


before Mr. Johnson. 


a 
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Q And after Mr. Sere had left did you engage in 
_ any conversation with tr. Johnson? 
4A Yes, I cid. 
Q Ana what was the nature of that conversation? 


A Mr. Johnson told me that if I was able to come 


in the D. C. area because they were having such a difficult 
| time obtaining cutting materials. 

Q After your conversation with Mr. Johnson in this 
| regaré Gid he have occasion to leave your hotel room? 


A Yes, Mr. Johnson left my hotel room. 


| 4n touch with you later? 


| 
Q fnd @id he indicate to you whether he would get | 
| 


A Yes, Mr. Johnson told me that he would get in touch 
| with me later and to just lay there at the hotel. 

Q And did this take place? 

A Yes, it did. 

Q Ana how did this take place, was this by telephone 
call or personal visit? 

A Yes, I received a telephone call from Mr. Johnson, 


stating that he was ready to do business and that he would come! 


SS SSE TS ST 


over and pick me up at the hotel, the Holiday Inn. 


Q At that time that he talked to you did he indicate 


’ 


| 
| 
| we 
| to you whether anyone wovld be with him? 
| A He did not. 

Q Did Mr. Johnson arrive at your hotel room at the 
time that he had indicated? 

As Yes, he did. 

Q Was anyone with him? 

A Yes, Mr. Turner. 


Was he introduced to you? 


| 
| 
| 
| 
| 


Yes. 

And how was he introduced to you? 

He was introduced to me as Boxy and that he was 
all right, that he did a little business for Mr. Johnson, 
eee a little of Mr. Johnson's business and was a runner, 

Q A what? 
A A runner. 

MR. ROSEN: I am going to object to that, Your 
Honor, as being prejudicial. 

MR. SHORTER: Your Honor, may I object. It isn't 
clear who the speaker was at this point, who made this 
reference, who was actually speaking. 

THE COURT: The United States attomey can ask 
the question. 

BY MR. RUDY: 

Q Agent Pope, who made these references to what 


person? Who was doing thespeaking? 


4 
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A | Mr. Johnson did the speaking in Mr. Turner's 


i presence. 


| 
| 
MR. ROSEN: I am going to object to this classi- 


i fication of Mr. Turner. It is immaterial and prejudicial to 


nd@gnt and I ask that it be stricken. It 1s inadmissible 


| 


THES COURT: The objection will be overruled. 
BY  R. RULY: 
And how did Mr. Johnson introduce Mr. Turner? 
27. Johnson introduced Mr. Turner to me as Boxy. 
Q And do you see Boxy or Mr. Turner present in the 
"courtroom here today? 
A I do. 
Q Will you please point him out and describe what he 
| 4s wearing? 
4 The gentleman with the eye glasses and gold 
| snort sleeve shirt, sitting at the end of the counsel table. 
YR. RUDY: Your Honor, I would like the record 
| to reflect: the witness has identified the defendant Turner. 


i 
y 


THE COURT: The record will so reflect. 


| 
iH 
| Q After Mr. Johnson had introduced Mr. Turner did 


| He Turner have any conversation with you in the room? 


| A Yes, he did. He wanted to know if I was ready to 


| 40 business. I said I was. 


A Oh, I'm sorry. 


| 


Q We are referring to Mr. Turner. 


Q 


A 


Q 


Mr. Johnson? 
A 


Q 
A 


Q 
A 


Q. 


A 


Q 
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THE COURT: Wait just a moment. The Court wants 


;}to know if it was out of the presence of Mr. Turner. 


BY MR. RUDY: 


Were these conversations in the room with Mr. 


Turner included or was he outside of the room? 


No, he was in the room. 
THE COURT: All right. 


Was he standing in the same vicinity as you end 


Yes, sir, that is correct. 


After they came into the room what happened? 


We had some general conversation. 


About what? 

About narcotics. 

And was Mr. Turner a part of this ‘conversation? 
Yes, he was. : 


Can you recall what part of the conversation he 


was included in or what he had to say about narcotics? 


He had very little to say basically about it, 


only the fact that he did a little business for Mr. Johnson. 


And did he indicate what type of business he did 


| for Mr. Johnson? 


A 


| 

| 

| 

| Q 
| A 
| 

| 


Yes. 
What was that? 


Narcotics. 


: 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 


| 
oe | 
Q What harpened then? 
A We left the hotel and proceeded to an address | 
lon Sth Street. I believe the address was 1713 - Sth Street, 
‘Northwest, which is the home of Mr. Johnson. 


Q Prior to meeting with Mr. Johnson and Mr. Turner 


there was some general conversation. After the general conver-) 
S sation was there anything else? 
Not that I recall. 


Did any of the two defendants that you have named 


| 
| 
| 
and Hr. Johnson and Mr. Turner? You have already stated that 
i 
} 
} 
i 
| 
i 


2 you where you were going? 


Not really, that we were going over to tne house 


oo Was it referred to as the stuff? 


A I think that is the terminology used. 


ck up the stuff. . 
Do you yno# wno referred to it as the stuff? | 


Me. Jonnson. 


Did Mr. Turner have anything to say regarding 


stuff at that time? 


A No, he did not. 


Q You say you went to this particular address. 


this a private house or an apartment or wnat was it? 
Pp t 


A It waz a two-story private dwelling. 


Q And wno went there to this particular dwelling 


|with you? 


ys 28 


{ 
2 & Ms. : 
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{ 


Mr. Johnson and Mr. Turner and myself. 

Q fina how did you get into this particular nee 
A Mr. Johnson opened the door with a key and we 

| entered into a hallway that led into a dining area. | 
Q And what happened after you went into this hallway 

which led into the dining area? 


A Mr. Johnson removed a large plastic container fro 


behind -- a large plastic bag from behind a television set. 
Q Was there anything in this plastic bag? 


A Yes, there was white powder which he measurec 


Q What do you mean by 36 spoons? 
A "38 spoon would contain approximately a gram and a 


half, but this would depend on the type of cutting meterial, 


| 
| 
m 
| 
| 
| 
| 
out into 36 spoons. | | 
! 
| 


| 


because lactose would weigh more, say, than mannite or quinine. 

Q You say that he measured it out. How aid he 
measure out 36 spoons of this powdery ree 
! A It was a large plastic bag that was filled, oh, 
ES say approximately a fourth full, maybe txo inches tall, 
and he took a normal measuring spoon that one would use in the 
making of a cake, in measuring out the ingredients for a cake, 
and measured out 36 level spoons on 2 glass top. 

Q On a glass top? | 

A Yes, a glass top of the dining room table. The 


dining room table had a glass top on it. 


4 


. 
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Q Based on your experience in narcotics will you 


| tell us why it would be put on a glass top, this particular | 
| powder? | 


A Yes. It is easy to get up, to package up and you) 


Q After Mr. Johnson had leveled or put the 36 level 


don't have any spillage or waste. 


| ceaspoons or spoons on the glass top what, Re aan. did he 
| do then? 

| A He aske ur. Turner to hold a baggy, a regular 

| sandwich begsy, at which time he took -- it was either two 

| business cards or two playing cards, regular playing cards, 
jand put the heroin, the 36 spoons of heroin into one pile and 


|; then put it in the plastic baggy and then Mr. Jonnson placed 


‘and rolled it and handed the tin foil bagsy and the suspected 
| heroin --at that time suspected heroin-- to me, at which time 
es placed it in my pocket. 


Q | Agent Pope, what, if any, conversations aid you 


| 
{ 
| the plastic baggy in a piece of tin foil, a sheet of tin foil | 


‘have with either Me. Johnson or Me. Turner while inside this 
‘ room and this transfer or the spooning of this white substance 


| 
jwas taking place? 


Q Was this general conversation with both persons 


} 
h Normally just general conversation. 
t 


'or just one? 


| 


| A With both persons. 


' 
| | 
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| Q And what was the general conversation relating to? 


| 
i 
) 
\ 
| 
! 
| 
i 
| 
| | 
| 


| A The narcotic traffic, how much money I could get | 
| tor this in Detroit, this type of conversation. 

Q _ At that time did you have occesion to give any 
[money to either Mr. Johnson or Mr. Turner for this transfer, 
ee 


Q At the time Mr. Jonnson handed you the bag and 
} 


itin foil of this white powder did you have occasion to notice 


i 
{ 
| 
| 
| 
| 
eae A I did not. | 
| 


I whe ther there were any tax stamps or stamps affixed to this 
[package? 

A There were no tax stamps or anything affixed to 
obe tin foil or baggy. 


| 
| 
| 
| 
| 
| 


| Q And had you given Mr. Johnson a written order for 


‘this particular item? : 
| A I aid not. 

Q What happened after you received this package of 
this white powdered substance? 

| A We then left Mr. Johnson's house. Mr. Turner, 


| 
ti Johnson and myself entered Mr. Johnson's automobile and 


ireturned to the hotel. 


| Q And what happened when you arrived: back at the 


A Upon arrival at the hotel Mr. Johnson, Mr. Turner 


land I went to my room. I left them in the room. I proceeded 


eae 
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to the Gesk. I withdrew $5000 official advance funds. I 


| returned to my =, at which time I counted out $2500, which 


was the asreed 


i J had received at nis house. 


give the money to? 


money in hundred dollar piles on 


the ved, 25 hundred dollar piles on the bed, which Mr. Johnson 


| picked up individually and counted. 


8 Dig you have coecasion after the money had been 


i transferred to have amy conversations with either Mr. Johnson 


Turner? 

A Yes. After Mr. Johnson had received the money 

end talked for, say, approximately five minutes about his 
g me to the airport the following day or what time my 


wes going to leave, at which time Mr. Johnson and Mr. 


i Purner both produced large revolvers, indicating there was no 


ee SSS 


i fear for myself of being neld up, but only as protection both 


for myself and for the amount of money that Mr. Johnson had. 

2 Was there any conversation at that time relating 
to narcotic drugs or narcotic treffic? 

A Yes. Tne general -- when I say general, narcotic 
slang or the unique way that most persons involved in narcotics 
speak -- general about what's happening in D. C. narcotic 


traffic as compared to what's happening to the price of cocaine, 


say, in Detroit. This was mentioned, at which time Mr. Turner 


s 


| 

| 

\ 

| 
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|andicated 4f I ever needed some coke, that he would bring it 


li@own to Detroit and Mr. Johnson advised me that he could get 


‘cocaine and the next time I came up to do business he would 
ft 


| 
| 
| Q You say coke. Are you referring to' cocaine? 
| 


A That is correct. 


| 
Het me have a little coke as a gift. 
| 
| 
H 
{ 


THE DEPUTY CLERK: Government's Exhibit 1 marked 
ifor identification. . | 
(Envelope and contents marked 


Govt's Exhibit 1 for identifica; 


| 
1 
| tion. ) 
_ BY MR, RUDY: | 
Q Agent Pope, let me hand you what has been marked | 
| covernment Exhibit No. 1 for identification. I would like you 
ito open up this parcel and inspect the contents. I am goings s 
ask you then if you can identify the contents of this pacakse. 
wound you please examine the contents of the package very 
ees (Pause. ) 
Can you identify that particular exhibit? 
Yes, I can. 
And how do you identify it? 
By my initials, JeBePe 
Ana what do you identify this particular exhibit 
I identify this as that which I had -- that 


heroin that I had purchased on January 31st, 1969 from Mr. 


| 


~ 


‘Johnson here in Detroit, Michigan -- I mean Wasnington, D. C. 

Q Now, the envelope that the exhibit is contained 
} \ 
¥ > 1 
bin, were you present when this item was put inside that envelope 


Yes, I was. 


And after the envelove was put in wnat happened 


The ascents that sealed it and weighed it, 
fact that iv was sealed and weighed and witnessed! 
mist for analysis and safekeeping. : 
After you had received this particular item here 
| that you have ceen referring to in your testimony fron Mr. 


; Jomnson, how soon efter you received it from Mr. Johnson was it 


loex-sealed envelope that you have just shewn to 


fi 
" 


The night of the 31st. 


Was this done here within the District of Columbia? 


ITS 


Yes, it was. 


I beg your pardon. I am tn error. The date it 


re 


was sealed, it was placed in and later field tested, but I did 


not witness the actual sealing of the envelope itself. 


Q This ig the same package that you received from 


Mr. Johnson? 


A That is correct. 


Q In all respects? 


Right. 


MR. ADDAMS: Excuse me, Your Honor. May I ask 


MR. RUDY: Your Honor, I believe the paper inside 


lineluded as an exhibit. The chemist will testify. 


THE COURT: At any rete, you can see it. 


MR. ADDAMS: I just wanted to ascertain, Your 


BY MR. RUDY: 
Are those your personal notes or a report? 
No, this is a report of property purchased or 


seized under the narcotic, marijuana laws. 


} 
{ 
| 
' 
! 
{ 
| 
| 
{ 
| 
| 
| 
| 

THE COURT: I say you can see it. 
| 
| 
{ 
; 


MR. RUDY: Your Honor, I would Jike the record to! 
reflect I am allowing the defense counsel to examine the exhibit 


of heroin. 


| THE COURT: All right, the record will so reflect. 
| 


Ladies and gentlemen, you can take a few minutes. |! 
(The jury retired to the ae room. ) 
MR. ROSEN: Again I would like to note for the 
record my objection to evidence, the statement allegedly made 
| by the witness that Johnson said regarding narcotics traffic 
of Mr. Turner, since that would be clearly in violation of 


Bruton, and I would ask the Court at a later date , when the 


H . 
| Court does give the instructions, to give a curative instruction 


| 
| 


a5 


since we cannot cross-examine Mr. Johnson as 


at least the curative instruction it is not 


agree they were in each other's 


' 
| 
I am not questioning the hearsay,) 


nson regarding criminal Renicet 
admitted against Mr. Turner. 
Al? right, we will ke it up ata 
We will take a few minutes. 
Recess.) 
BY HR. RUDY: 
Agent Pore, going back to your testimony before 
you testified that you were driven from your hotel 


tao-story house-like building by Mr. gonnson in 


A Tnat is correct. 


Q What type of automobile were you riding in when 


itnis took place? 


Objection, Your Honor. What 


No, the objection will be overruled. 
automobile was this, and year? 


Your Honor, may we come to the 


36 
| bench, please? 
THE COURT: There is no need to approach the | 
engh -- you can come up if you want to. | 
(Bench conference not transcribed. ) | 

BY MR. RUDY: 

Q Agent Pope, directing your attention again to = 
last question which I asked you, what type of automobile and ts 
iwere you driven in from the hotel to the house that you heve 
| already Gescribed when you picked up the narcotics? | 

A It was a black Lincoln, Mark III, with a black 

vinyl top. I do not recall the license number from memory at 
|; this time. 
Do you recall what year automobile it was? 
1969. 
Who drove the automobile with you in it from the | 
hotel over to this particular location you have already described 
A Mr. Johnson was Griving the automobile. I was 
Lencoene in the passenger's -- right on the BREEN passenger's 
seat and Mr. Turner was sitting in the rear. 
Q Do you know either through conversations with Mr. 
Johnson or through your own personal knowledge who owned that 


automobile? 


Q Now, after you left Washington, D.C. after you 


had made your buy here, where did’you go? 


} 

1 

| A Mr. Johnson told me that it was his automobile. 
t 
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I returned to Detroit, Michigan the following day, 


Did there come a time when you were in Detroit, 
that you received a telephone call at your home adéress? 
Yes. 
When was that? 
evening, approximately 5 or 6 o'clock, 
‘I received 2 telephone call from Mr. Johnson. 
Q | Hew Gid you know it was Mr. Johnson? 
A By his voice and the fact that he told me that 
this was Suck. 
Q: Prior to leaving Washington had you given your 
‘telephone number to Buck, Mr. Johnson? 
| A Yes, I had. 
Q Haag there teen any indication that he was going to 
‘call you or had he told you or did you ask him to call you in 
“Detroit? 
: I had received calls in the past from Mr. Johnson, 
Whet was the nature of this particular call that 
‘you are describing? 
FR. SHORTER: Objection, Your Honor. 


THE COURT: On the basis that he did not know? 


YR. SHORTER: No, sir; on the basis that this is 


i 
i 
iH 
i 
} 


poees we are dealing with the date of January 31st or 


lpebruary lst, beyond what is indicated in the indictment. 


’ 


; 
I 


wee 
Srecthst 


MR. RUDY: Your Honor, the response that I am 
eliciting from the officer does not relate to anything else 
iexcept to show the intent and the knowledge on the part of Mr. 


Johnson with regard to the transactions that have already been 


THE COURT: The objection will be overruled. 


BY MR. RUDY: 


: | 
testified to. | 


Q What was the nature of the talk that you had with 
Mr. Johnson on this date, the Detroit call? 

A Mr. Johnson called and told me that he had 
received a call from Zack and -- 

MR. ADDAMS: Objection, Your Honor. 
i MR. RUDY: Let me withdraw that question. 

Q Without making reference to what Zack had said, 
do you know whether Zack was present at the time? 

A I have no knowledge. 

Q Just what Mr. Johnson said to you, without what 
Nother people said. 

A Mr. Johnson told me that he had received informa- 
eee that I was an agent of the Federal Bureau of Narcotics 
and Dangerous Drugs and that the night before I lett Washington 
D. C. to return to Detroit, that the agents of the Bureau of 
the Washington Field Office and myself were in the rear parking 
lot of the Treasury Building measuring and testing the narcotics 


3 


that I had purchased from him. He further said that he did not 


v 
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believe that I nas an undercover officer or that I was an 
agent with the Bureau of Narcotics and Dangerous Drugs. 

Q what, if anythins, aid you say to hin? 

A General conversation with reference to try to Gtear 
myself of the stigza ef being an agent. 

Q At the end of the conversation what, if anything, 
was Mr, Johnson's attitude, in his conversation to you, as to 
whether he believed you for whet you seid you were? 

A Hr, Johnson told me tit he did not believe that 

/ I was an agent and that future transactions could be made, 

_ there would be no problen. 

MR, RUDY: I have no further questions of the 

witness. 

SHE COURT: Counsel for the defendants, how do 

* you want 
HR, ROSEN: I will start, Your Honor. 

CROSS-EXAMI NATION 

BY MR. ROSEN: 


Q Agent Pope, I believe you testified that the 


| first time you had seen Mr. Turner, my elient, who you 
i 


referred to as Boxy, is when he cane to the hotel with Mr. 
t Johnson, is that correct? 
A That is correct. 
Q Now, I want you to airect your attention to the 


time you told us that you went back to Mr. Johnson's home and 


‘the narcotics were transferred to the sandwich vagey which you : 
described. Did at any time Mr. Turner ever touch the raoathess 
A Mr. Turner only held the bag. : 


Q That is all he did, was hold the bag, is that 


| 
| 
| 
| correct? | 
A At that time, yes. | 
Q What do you mean at that time? pia he at any time: 
‘ever touch the narcotics? 

A In my presence, I have no umowledge other than 


ithe fact of bis holding the bag as the narcotics were placed 


| 
| 
| 
| 
| in the baggy. : , | 
| 
| 
| 
| 


Q This whole episode as you have told us, this 

| holding of the bag while the narcotics were placed in this 
| | 

' gandwich baggy, how much time would you estimate that took? 


|Would it be anything more than a few seconds, maybe one or two | 


seconds or three seconds? 
| A I would say in the neighborhood of one to twoto 
|! three minutes. | 

That long? 


Yes. 


I mean you didn't clock this? 

No. 

Just your rough estimate of what ene on? 
That is correct. 7 


At the time, though, that the narcotics were 


= hl 
placed in the beg you weren't really concerned with the time, 
were you? In other words, you didn't have in your mind to 
make an estimation or to think about how long it took to put 
» the narcotics in this bag? | 
A Time was an essence because of surveillance and | 
time in the house. I was thoroughly aware of tine, but I 
" eannot honestly say that it was two minutes or three minutes. 
Q But you say he never touched the narcotics? 


MR. RUDY: Your Honor, I believe the witness has 


MR. ROSEN: Very well. 
BY MR. ROSEN: 
Q | Agent Pope, I believe you told us before that you 
| also had seme conversations with Mr. Turner, whom you have 
* identified by his nickname of Boxy, whereupon you allege that 


| Mr. Turner told you he could get you cocaine and would bring 


| 

j 

} 

| 

| 

' glready answered the question three times. 
| 

| 

: 


| st to Detroit, is that correct? 
A He said that he would bring cocaine when needed, 
the cocaine coming from Mr. Johnson and he would act as @ | 
| runner to bring it to Detroit. . 

MR. ROSEN: Your Honor, may we approach the bench? 

THE COURT: All right. 

(AT TEE BENCH: ) 
MR. SEORTER: Your Honor, at thie point, at the 


| beginning of the cross-examination of thie witness, I would 


é 
« 


ke 


oF 


‘make a demand that the governzent produce for the use of 


—— counsel in croes-examining this witness the tapes of 
i 
| 

‘any conversations pad between the agent and the defendants on 


the date that the officer has testified about. 


\! 
\ 
j 
| 
4 
i 


WR. RUDY: Your Honor, we have already held a 
i hearing @- 

MR. ROSEN: I would just add that I think during 
the recess it was called to my attention the Withers case, & 
| District Court opinion which, in essence, held that these 
bugging or this sort of situation we have here is in fact 
wiretapping and we would be entitled to have this produced in 
court. There is a District Court opinion, Withers, right on 
point. | 

As Mr. Shorter said, without these tapes to 
cross-examine the police officer, I think it would be appropriate 


to strike all his testimony. 


MR, SHORTER: I call Your Honor's attention to 
the case of United States v. Rosenberg, District Court of 
| New Yori, I believe 299 F. Supp. page 1241, which establishes 
i the right of the defense to have mechanically recorded aur 
sations between governnent agents and the defendants pertaining 
to the precise charge that is on trial. i i 
THE COURTs Well, let me ask you this: we have 
already gone over a motion pertaining to it. | 


MR, SHORTER; That was a pretrial motion, Your 


a 
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I realize that, but it is part of the | 


The important factor is that once it is referred 
to dy counsel for the defendants, then the Court has the 
problem of having people who listen testify. | 
| MR. SHORTER: I think at this point, Your Honor ==. 

TEE COURT: That is what I am concerned about. | 

MR, SEORTER: I think at this point, Your Honor, 
‘we have an 2bsolute right to have made available to us for 
| cross~exeningtion -- 

TEE COURT: It is not in existence, according to 

the governnent. 

FR. SEORTER: Well, since it is not in existence 
we cannot effectively cross-examine this witness and we move 
that his testimony be stricken, and it is not in existence 
‘on account’ of the failures of the governzent, who either 
carelessly or purposely taken the mechanical recordings out 
f of existence. 

TE2 COURT: The Court recognizes the problem, 

i but you haven’t answered my question. 

MR. SHORTER: I didn’t mean to avoid it.. Your 
question 18, if we go into this, then the government will have 


to produce witnesses or will have to produce the tapes? 


i 


H THE COURT: Wo; then the government would have 
H 
| the right, once it is open, to present any witnesses that they 


az | hs 

l way: have pertaining to their recollection of vbat they overheard. 

MR. ROSEN: Their recollection would be based on 
ithe tapes. : 

THE COURT: Not any more than BaOne else. 

MR. ROSEN: That is correct. 

MR. SHORTER: But the point that we are raking ts | 
that we have a right to these mechanical maconainees Your Honor « 


THE COURT: But I can't produce them. The 


MR. SHORTER: I think that the law requires that 


i 
governzent has already said they don't have them. | 
| 


a@ sanction be inposed against the government for making these 
tapes unavaileble to the defense. 

You see, Your Honor, our whole point is that 
reasons of deep-seated due process require and make mandatory 
| that these tapes, these mechanical recordings be given to us 
so that we can at this point crossexenine this witness 
effectively. 

Now, we well know that everything that wes said 
within that hotel room was mechanically recorded and put on 
tape and these are conversations had with the agent concerning 
these transactions, as I say, made by the defendants cae 

Now, the defendant always bas a right to get his 
statement from the government and that was the purpose of the 


motion that was filed by Mr. Addams that we argued yesterday 


unier the rules of discovery. 
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THE COURT: I realize that, but it is part of the | 


The important factor is that once it is referred 

“to by counsel for the defendants, then the Court has the 
problem of having people who listen testify. 
MR. SHORTER: I think at this point, Your Honor =~, 

THE COURT: That is what I am concerned about. 

MR. SHORTER: I think at this point, Your Honor, 
_we have an 2bsolute right to have made available to us for 
| cross~exaninstion -=- 

TES COURT: It is not in existence, according to 
the government. 

FR, SHORTER: Well, since it is not in existence 
| we cannot effectively cross-examine this witness and we move 
| that nis testimony be stricken, and it is not in existence 
cn account of the failures of the governnent, who either 


| carelessly or purposely taken the mechanical recordings out 


TSR COURT: The Court recognizes the problem, 

but you haven't answered uy question. 

: MR. SHORTER: I didn’t mean to avoid it.. Your 
question is, if we go into this, then the government will have 
to produce witnesees or will have to produce the tapes? 


THE COURT: No; then the government would have 


' 
i 
| 
| 
| 
| 
| 
| of existence. : | 


the right, once it is open, to present any witnesses that they | 


by 


“A 


Their recollecticn would be based on 


| 

| 

THE COURT: Not any more than anyone else. | 
| 


MR. ROSEN: That is correct. 


MR. SHORTER: But the point that we are making is | 
hat we have a right to these mechanical recordings, Your Honor. 
THE COURT: But I can't produce them, The 


| 


MR. SHORTER: I think that the law requires that 


tapes unavailable to the defense. 


You see, Your Honor, our whole point is that 


reasons of deep-seated due prosess require and make mandatory 


| 

} 

. 

@ sanction be imposed against the governzent for making the se 
| 

| 


that these tapes, these mechanical recordings be given to us 


so that we can at this point crossexamins this witness 
effectively. 7 

Now, we well know that everything that was said 
within that hotel room was mechanically recorded and put on 
tape and these are conversations had with the agent concerning | 
these transactions, as I say, made by the defendants Rema 

Now, the defendant always has & right to get his 
statement from the governnent and that was the purpose of the 
motion that was filed by Mr. Addams that we argued yesterday 


unier the rules of discovery. 


: 
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We have a right to aiseovery of our defendants * 
statements. 
TS COURT: And it is all on the record, 
Yes, sir; but now at this point the 
ssumes another postmre and that is, in order to ane | 
itness we have a right to have the government 
make available to us any statement made by the defendant con- 
cerning the criminal charge that he is involved in, and if the | 
goverment can't do it that means that you have to strike this | 
witness! testinony. 
Your Honor can't permit this witness’ testinony 
' to stand and denude us of any effective right of cross~ 
exanimation, end we can't do it effectively without the tepe 
ané it is not ou fanit. 
THE COURT: I think it is all on the record. 


MWR. ADDAMS: Your Honor, may I add at this point 


_ treated that as a Rule 16 discoverable item. 


| 
| 
/ I join Mr. Sorter's rezarks under the cases cited. They 


I suomit elso this is a Brady item and a possible | 
: Jencks tten, Unier any situation, Your Honor, a Jencks 
statement type of item. 

Under the Jencke Act specifically, Your Honor has | 
the power to dismiss this case for either the inadequate, 

i negligent or intentional actions of the goverment in this case. 


THE COURT: I have already ruled on it. 
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} wR. ADDAMS: I kmow that, Your Honor, but Your 


| Honor keeps hearing new evidence and I am eure Your Honor is 

| reconsidering every ruling he makes in view of new evidence 

| that comes before him. : | 
MR. SHORTER: We are making & motion at this main 

to strike the direct testimony of Agent Fope froa this record | 

i on account of the failure of the governzent to provide us with | 

the mechanical recordings of the conversations that occurred | 

| within the room in the Holiday Inn between these defendants 

and this agent concerning these transactions As Ra in the 


indictment. 


gone into thoroughly. The record will clearly reflect 
| everything pertaining to the recordation. | 
MR, SHORTER: I might also say, Your Honor, thet 
ny purpose in seeking the turnover of these capes or at least 


the listening to them or the discovery of then at this point 


THE COURT: That will be denied. It bas been | 
| 
| 


is steeped in uy defense of entrepment and I feel that I can 


not effectively represent this san on the entrapzent dcefense 
| without having available these tapes. For that additional 
reason I move that this witness! testimony be stricken, 
THE COURT: That is on the record. 


MR. ADDAMS: I join in Mr. Shorter's remarks 


except for the matter of entrapment. Again, that is not our 


| defense. 


kets AT 


| 
| 
| 
| 
| 


MR. ROSEN: 
TSE COURT: All right. 
(IN OPEN COURT: ) 
BY HR. ROSEN: 

Q Agent Pore, I would like to call your attention 
toes tine, the date of June 19, 1969. Do you recall that date 
. when you testified in front of the United States Coumissioner 
at that time, Mr. Sem Wertleb? | 

A I recall testifying. I do not recall the date. 

MR. ROSEN: Your Honor, may this be marked as 

| Defendant Turner's Exhibit No. 1 for identification? 

THE COURT: Yes, it will be s0 taentified. 

THE DEPUTY CLERK: Defendant No. 3's Exhibit 

No, 1 marked for identification. 

(Transcript marked Defendant 
Turner's Exhibit No. 1 for 
identification. ) 

Q I would live to read you from page 10 of the 
transeript and ask you if thie was your testinony: 

) "Question: Now, on this January 30th, when 

you were with Herbert Johnson and the wan known 

to you as Stinky, will you tell us the details 

of that conversation? 

"Answer:" <= 


MR. RUDY: Your Honor, I believe he should be asked 


- 


. whether he recalls the SOR first. 
THE COURT: Yes. 
BY MR, ROSEN: 
Do you recall that question? 


I do not. 


Q Would thie refresh your recollection (hending)? 


' Does that refresh your recollection? 


A Yes, sir. 


Q I would like to read you your ansner and I would 
| like you to tell us if you recall that as being your answer: 

| "T was introduced to Mr. Gary by Mr, Johnson, 
at which time we entered into general conversation 
with reference to narcotics. At this tine he said 
that he handled some of Buck, who was acmoxa to me 


as Johnson, some of his business, and then we 


entered into a conversation with reference to 
cocaing and I mentioned that in the ares in which 

I am from cocaine sold at X amount of dollars 5 
which was higher than the heroin here in the 

Detroit area, and he, meaning Nr. Gary, made mention 
to me or told me that in the event he could come 

up with an ounce of cocaine he would ine 4t down 
to me in my home." | 


Was that your answer at that tine? 


That is correct. 
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nswer before the Commissioner do you 


| 
In response to thatquestion, Your Honor? 
In response to that question. | 


There are other questions, I imasine, 
nvolving this question. 


Q Where in your answer, as you have told us here, 
éi@ your ansxer at that time refer to Mr. Turner as supplying 
you with cocaine? 

A I am not quite sure just -- could you rephrase the) 
question? 


Q You told us, in response to Mr. Rudy?s question 


cocaine, supplying you with cocaine, and you mentiored that 


| 

| 

on Gfrect ezanination, that you had a conversation regarding | 
| 


Mr. Tucner informed you that he could set you cocaine, is that 


That is correct. 

Now, I am reading you an answer you gave before the 
| United States Commissioner, where you say it was Mr. Gary 
| who told you he could get cocaine. 
MR, RUDY: Your Honor, that question doesn't es 


There are a number of questions 


| in this transcript. If Mr. Rosen can be more specific in what 
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| question he is asking and what time it refers to -- 
BY KR. ROSEN: 


Q The question that I read to you which was asked 


| you before the United States Commissioner and the answer that 
ie read to you where you talk ebout purchasing cocaine and you 
"mention Ne. Gary or better mown as Stinky, is that correct? 
A That is correct. 
Q Where in your answer that you gave before the 
rate G@id you refer to Mr, Turner as supplying you with 
cen which you told us here? : 


A I have not seen the manuscript. I den't know 


j where =~ ! 
Q I will show it to you to refresh your recoliection. 
\ 
MR. ROSEN: Yes, I have, Your Honor. 
THE COURT: Is there any reference? 
ROSEN: I'm sorry, Your Honor? 
COURT: Any other reference? 


ROSEN: No, that is the only reference to 


MR. RUDY: Your Honor, Nr. Rosen is not a witness 


to testify and I think the witness on the stand, who has been 


THE COURT: Have you read it? ; 7 e 
| 


== tn, should perhaps read the transcript to refresh his 


recollection. 


MR. ROSEN: All right, then let him read it. 


THE COURT: all risht. 
(Pause. ) 
THE WITNESS: Mey I consult with the Assistant 
U. S. Attorney? 
TEE COURT: Yes, you maye 
(the witness conferred with Mr, Rudy. ) 


TER: Your Honor, may I object to what is 


{ 
| 
| 


: occurring here in the courtroon? Is the witness permitted to 
leave the witness stend and ta x with the prosecutor? 

TEE COURT: Certainly. 
wR. RUDY: Your Honor, may we approach the bench 
with this transcrip? +. Rosen has identified? 
TEE COURT: Yes. As far as the Court is concerned’, 
? any client can confer with his counsel. 
: (AT THE BENCH: ) 
WR, RUDY: Your Honor, what Mr. Rosen has produced 
here is a transcript of testinony which relates to three 
| separate sale transactions within the District of Columbia 
' over a certain period of tine. 
7 If Mr. Rosen intends to open the door as to these | 
transactions, that ie one thing; but this 4s testimony on 2 
numter of different transactions relating to Mr. Gary, to 
Charlotte Hunter, to William Turner, to Wilbert Lowrey, to 
Herbert Johneon. 


TEE COURT: You are opening the door. 
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MR. ROSEN: No, we are not. | 
| 


THE COURT: Yes, you are am the Court is going to | 
rule that you are opening t. , 
MR. ROSEN: Let me make this proffer -~ | 
THE COURT: The question that you aexed is entirely 
} improper, where did you say it. : 

MR. ROSEN: Pardon me? 

THE COURT: You said where did you refer. 

YR. ROSEN: From page 10 of the transcript there 
is only one teetinony, one reference in that whole transcript 
to the purchase of cocaine of someone who would come to Detroit, 
and bring him cocaine. At one point he refers to Hr, Gery and 
| in this courtroom he referred to Mr. Turner. | 

THE COURT: The Court is ruling that you are 
opening the door to the entire situation. | 

MR. ROSEN: Well, we note our exception. 

THE COURT: Yes, you can. | 

It is a very, very poor question to ask. 

MR. ROSEN: We wovld also note our exception -- 

THE COURT: You are getting two other defendants 
involved. : 

MR. ROSEN: We would also note our exception, 
certainly, to Mr. Pope talking to Mr. Rudy while he is a witness, 


A witness can confer with counsel, but I don't know of any 


rule which permits him to do so while testifying. 


+ 
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MR. RUDY: Your aaa he merely handed me the 
transeript and said -- 

MR. ROSEN: ‘Whatever he did, I don't know what he 
sata and I am not going to ask Mr. Rudy what he said, either, 
but we did not open up the Goor. We asked one question to 
impeach him on @ statement he made in court. 

ne : All right. He is going to answer the | 
question. | 
FR. Let him answer the question 2s he can,;; 
| but the point is in that testimony he did not identify at any | 
: place Mr. Trrner es the one making that statement, he identified 
Mr. Gary as the one making that statement. 

TZE COURT: I don't tmow what this refers to, but | 
; 4¢ there are three different transactions and he mas veferred 
i to then he may go into the entire situation. 

MR. ROSEN: There is no question of the transaction. 
The only question pertained to @ statement which he allegedly | 


| made at the prelininary hearing which Me. Gary made to hin, 


} who is not on trial. In this court he attributed an exact 


statenent to Mr. Turner, and I ean't think of anything more 
impeaching of 2 witness than a prior inconsistent statement. 
WR. SEORTER: Excuse me, Your Honor. My defendant, 
Johnson, 18 involved by way of indictment and by way of 
accusation with having participated in other transactions with! 


These are the subject of different 


| 


| 


| 
i! 
H 
H 
| 
{ 
| 
\\ 
i 
iH 
th 
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\ 
| 
| 


| 


| 
| 
| 
| 


: 
| 
| 
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| 
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Es _ 
indictments involving airrerent people. 

I think I can see what Mr. Rosen is trying to do 
and whether Your Honor permits him to do it ormt pernit hin 
to do it, I don’t think it would open up the door to have this | 
witness testify cout other transactions that ny defendant is 
indicted in that are not actually on trial here. : 

THE COURT: But, Mr. Shorter, in answer to tke 
question he can refer to other cases. 

MR, SHORTER: But I hope that in doing so he 
doesn't mention that my defendant is -~ 

THE COURT: I hope he doesn't either. 

MR. ADDAMS: I would suggest that his answer should 
be limited to other cases involving Mr. Turner, 50 28 not to | 
pre judice Mr. Shorter's cLient or ay client. : | 

MR. ROSEN: ‘The only question I asked -- 

THE COURT: I can't understand how you ever asked | 
such a question. . | 

MR. ROSEN: Very simple, because the question was | 
limited to the statement he mede pefore the United States 
Commissioner at the time, Sam Wertleb, of & statement that a 
certain individual could sell hin cocaine. 

THE COURT: But aren't you concerned with the 
position of the other two defendants? 

MR. ROSEN: It doesn't affect then at all. He has 


made a statement during the trial that Mr. Turner informed him | 
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che can get cocaine for Mr. Johnson or somebody else and supply 
din in Detroit. In another proceeding he said it was Mr. Gary 
E who made that statement. I am trying to impeach him with a 
“prior inconsistent statement. I think the jury should know. 
TEE COURT: Ee can look over the entire record. 
NMR, RUDY: Your Honor, during the trial Mr. Fope 
bas testified that xhen Johnson came, Mr. Gary was with hin 


hat the apertment and that there were conversations. 


MR, SEORTER: The record has -- 


t MR. RUDY: This was January 30th, when Stinky and 


Mo. Johnson shoxed up. 
f The conversation incriminating Turner was made 
on the 31st of Januery. 
MR, ROSEN: I am trying to say the same exact 
| statement that be attributes to Mr. Turner was in fact, 
| according to him, made by Mr. Gary and not by Mr, Turner, 
| regardless of the date. That is my whole point. 
: WR, RUDY: The problem is you are getting into a 
prelininary hearing that covered a mumber of defendants. 

YR, ROSEN: Wo, I am limiting 1t strictly to 
that one statement. 

TEE COURT: The Court is not going to allow you to 
| limit 1t to that one statexent. 


MR, ROSEN: There was no question asked about any 


| prior transaction, just a statement allegedly made to him by 


° 
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me. Gary. We are not asking about any other transaction, tine, 
| place or occurrence or if he bought anything or if he knovs 

| Mr. Turner or Mr. Turner's relationship to Mr. Jokneon or 

| anything like that. : 

I only asked about one statexent which he clains 


: 
i Me. Turner made, where on a pricr occasion he made almost a | 
similar statenent and attributed it te another witness who is : 
not kere, and I am just trying to impeach him on this statenent, 
There is no reference in my question at all or | 

any or the questions to any prior transactions on dealings he 

| { 
| 


had with Mr. Jobnson or Mr. Bryant or Mr. -- or anybody else, 


some other transaction -- 
MR. ROSEN: Well, the statenent allegedly was not | 


made during the course of the transaction. 


| | 
: TEE COURT: No, but if he made the statement on 


MR. JONES: Your Honor, I would like to say on 
the record I can see Mr. Rosen's point specifically here, I 
would like to join him in this. Ee is trying t6 inpeach a 
statement as to what man it was, : 

The indictnert we are on todey has to do with 
the 3lst of January, the only transaction on the Slst of January, 
The statement Mr. Rosen read here, used for impeachment , 
happened on the 31st, no other time, the 3lst. It is only 
alleged in this indictment that this transaction took Place on 


the 31st of January. 


1 

; | 
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On the 3lst of January it was asked hare -- 

THE COURT: He didn't ask that question. He didn't 

| 

say on the 3ist did you say such and such. 


MR. JONES: Ee just didn*t read that. Read on 


down further. I+ happened on the 3lst. Gary is supposed to 
have bad on 2a red jecket. 

MR. ROSEN: I vealize that, but my point is this: 
all I am asking him is a statenent that he made here. He made | 
@ pricr statement on another date and he attributed the 

statement to 2 person B and not person A. 
WR, JONES: But Turner was never mentioned on the 
/3lst at ail. 

MR. ROSEN: It was Gary. That is my point. 

MR. SHORTER: It is the 30th, not. the 3lst. 

MR, JON=S: He has testified today it was Turner 
who s2id he would bring the cocaine down to hin. 

! THs COURT: I don't know whether he said it on 

: sone other transaction. 

WR. ROSEN: We are not talking about some other 
| transaction. 

THE COURT: Sut in fairness the United States 
Attorney can say did you make the reference in another case. 


MR. ROSEN: I don't see how he could, other than 


THE COURT: As far as I am concerned. 
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MR. ROSEN: Then if that is the case they can try 


| 
| 
| 
TEE COURT: You better change your question in a | 


MR, ROSEN: I think ny question is Limited strictly 
at donts see how you could say it opens up the door i 
on asking one statement that he made and he made a prior | 
| inconsistent statenent on another occasion. 
TRE COURT: Let's go ahead. 


: (IN OPEN COURT: ) 
| THE COURT: Ladies and gentlemen, it is 25 past. 


(The jury left the courtroom.) 


| 
| 
| You can go to lunch and be back at quarter of 2, 


MR. ROSEN: Your Honor, after the luncheon recess 


| 
| 
: 


| I will withdraw the last question and rephrase it and we cen 


come to the right point. There would be no question that there! 


{ 
t 


| is no intention to open up the door to these other trensactions. 
| I will withdraw the last question and rephrase the whole | 
| series of questions, which would be Limited to the statement 
l allegedly made by Mr. Pope at the preliminary hearing and the 
statement that he made here and who he atierbutes wnich 
statement to which person in these enone 
MR. RUDY: Yourlbnor, during lunch, since Mr. 
Rosen has identified this as an exhibit, I would like to exanhe; 


this particular item, which has not been shown to me yet. 


ex 59 
WR. ROSEN: I'm mes This is a transcript of 

the preliminary hearings held before the United States 
Commissiones for the District of Columbia on June 19, 1969 and 
I meke it available to Mr. Rudy at this time (handing). 


Thank YOoue 


I have another one. 
ROSEN: Let's have it marked. 
COURT: Gentlemen, the problem ts going to be 
4f there has been a reference at another time -- 
MR. ROSEN: Your Eonor, ny recollection is that 
‘Mr. Pope has testified that on the 30th he met Mr. Johnson and | 


\ 
: | 
en indiviéual whom he mew as Stinky, who was brought out that-- 


THE COURT: That is right. | 


ER, ROSEN: This was brousht out on direct 
+ examination. 

what I intemi to question him about, whether it aoe 
(a fact or not thathe attributed the statenent regarding cocaine| 
é ana bringing the cocaine to Detroit, whether it was made on | 
the 30th by Mr. Gary, rather than on the 3ist, as he attributes, 
‘to Mr. Turner in open court, cuch that it is rerely within the | 
scope of the direct examinaticn 23s elicited by Mr. Ruiy. 
2 THE COURT: Now, if he made it pertaining to 
Senceher case what 12 your position? 

MR, ROSEN: His etetement that was brought out 
on direct exanination --ani Mr. Rudy can correct me if I an 


4 
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i wrong-- my recollection is that he stated he ee Mr. Johnson 
|, on the 30th with an individual whon he mew as Stinky, ho 

| was identified as Mr. Gary, where they had the preliminary 

| conversation regarding transactions in this particular case. 


There has been no testizony from Mr. Pop? 


However, since Mr. Rudy h2s mentored the joint 
appearance of this fellow Stinky known as Gary with Mr. 
Johnson, I think clearly to impeach him with a peior inconsiste 
| Statement would be within the scope of direct examination. 

THE COURT: All right, counsel for the government 


: cn look it over, You haven't seen it? 


MR. RUDY: Your Honor, I have not seen it as yet, 


| but I will read it during the luncheon recess. 
THE COURT: Come on up here. | 
This can be off the record, 
(orf the record discussion at the bench. } 
(At 12:30 p.m. trial stood in recess, to 
reconvene 1:45 p.m.) 
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AFTERNOON SSSION 
* 
(Excerpt) 
CROSS EXAMINATION 
BY MR. ADDAMS: 


Agent Pope, prior to this hotel conversation in which 


fyou allege that Mr. Bryant made certain statements, had you 


' 


ever personaliv talked to Mr. Bryant? 


A 


Q 


Q 
A 


Q 


E 
i 
5 
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E 
ye 
e 
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I had not. 

Not on any occasion? 

On no other occasions. 

You had never physically seen him before? 

I had not. 

You had never personally had contact with him? 
I had not. 


Now, sir, following this hotel room conversation on 


the alleged hotel conversation, on January 31, 1969, had you 


fever seen Mr. Johnson again prior to an official court proceed- 


jing involving this case? 


Mr. Johnson? 
Excuse me. Mr. Bryant. 
No, I had not. 


You had never seen Mr. Bryant following January 31, 


that correct? 


That is correct. 

Now, sir, can you fix for me the time of day -- 
THE COURT: Not “fix for you." 

For the ladies and gentlemen of the Jury. 

BY MR. ADDAMS: 

Q Can you fix for the ladies and gentlemen of the Jury 
the time of day that Mr. Bryant came to your hotel suite on 
January 31, 1969? 

A Approximately noon on January 31, 1969. 

Q Now, would that be a few minutes before or a few 
minutes after? 


A Could be give or take either way. 


Q Now, were you still on time-is-of-the-essence status | 


because of your surveillance problems? 

A Surveillance was being conducted. t ‘cannot say the 
exact time only as the time that I had at that particular time 
by my wrist watch. 

Q So you don't know whether it was just a few minutes | 
after or a few minutes before 12? 

A That is correct. 

Q Now, can you tell me how long Mr. Bryant stayed in 
your hotel room? 

A Approximately 20 minutes. 

Q So that would fix him leaving approiximately 12:20 
or so? 


A Ayroximately. 


5c 


And did Mr. Johnson ee Bryant arrive together? 
They did. 
Mr. Bryant left first, is that correct? 
That is correct. 
Incidentally, in your testimony today have you been 
i SF 2D 
b testifying fo=m-memory or have you refreshed yourself with 
: certain reports or documents prior to coming into court today? 
A I have been testifying from memory today. 
Q When was the last time you reviewed your papers in 


connection with this case? 


SSL ATT Te 


A Monday. 
Q This past Monday, January 26? 
That is correct. 
That is yesterday. 
Yes. 
Q And is your memory any fresher today after reviewing 
those papers than it was let's say February 1 or February 2 of 


1969? 


: 
é 
[ 
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A Would you rephrase that question, please? 


= 


Q Is your memory fresher today and more accurate 


today after reviewing all your papers on yesterday? Is it 


er 


more accurate and fresher than it was on let's say February 1 


or 2 when you prepared your reports? Or did you prepare reports 


on the lst or 2nd of February? 


A I don't know. The facts are fresh. They were fresh 


at the time that I prepared my report. 


ra 
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Q Now, sir, this morning you were mahecie question by 
Mr. Rudy about whether you caid recall the esetes or the 
street language that was used in this Soke involving 
Mr. Bryant and was your answer that you could aes xremember the 


exact terminolegy? 


A I don't remember if I said just that. The emphasis 


that I was trying to make was that the language is sometimes 


vulgar. 
Q Well, I think specifically, Mr. Rudy asked you what 
| were, what was "H" referred to by other names or what was some | 


of the other terms referred to by other names and was your 


answer "I don't recall"? The language used on that particular 


occasion? Is that correct, sir? 

A I don't remember his statement as such but the 
reason I answered in the way that I did was because heroin is 
also known as -- 

Q I don't want to know what it is known as. I want to 
know what it was referred to in that conversation. Thatis the 
question. 

(OBJECTION BY MR. RUDY) 

MR. ADDAMS: I asked him did he respond to Mr. 
Rudy he does not remember the language used in that conver= 
Sation. Was that your response to Mr. Rudy? 

THE COURT: All right. 

THE WITNESS: I recall the general conversation and 


é 


terminology,-yes, sir. 


my ou 
BY tithe 


I see. 


Did you use thet terminology in any of these reports 


rts prepered for your organiza- 
arcotics, you did not use the 
mticel lang: ; ed in that conversation, is that | 
correct? 
I did use the terminolocy 


reports, some of the not important terms 


id put into the report the exact language 


+ and you exchanged in conversation, isntt that 


énd you drew a distinction between what should be 
and verbatin and what should not be ree 

ported accurately and verbatin, isn't that correct? 
4 I used in: the conversation, and not ver 
betin, why, it would be impossible for me to rem mbexr verbatim 
as to every detail, everything that was said, 


Q Well, didntt you take notes of this conversation? 


A It is impossible to take notes when you are concuct- 


ing an undercover investigation attempting to purchase heroin. 


cm 

When did you make nectes of this conversation? 
Cecasionally, 

Tnis particular conversation ester Mr. Bryant? 
Immediately upon Mr. Bryant's departure and Mr. 
departure, 

Which was approximately what time? 

It was approximately 12:20, 


Approximately 12:20. 


Mr. Johnson left approximately 12:20? Who left 
approximately 12:20? 

A Mr. Bryant left, I would say around 12:29, approxie 
mately 12:20. Mr. Johnson stayed a short time! thereafter, I 
would say approximately 12;20, 12:55, and I immediately made 
some notes as to the time of arrival, what man) EEeEey eee 


was said, and the time that ii. Johnson departed. 


| 


Q You knew, sir, did you not, that the language that 


Mr. Bryant used and the language that you used was important 
as to whether there was a sale cr not, is that) not true? | 
MR, RUDY: Your Honor, Mr. Addams ts characterizing 
the testimony. I believe the question should be asked, 
MR, ADDAMS; =I am not characterizing the testimony 
at all. I asked if Mr. Pope, an experienced abent, knew what 
was important or what was not as far as the word in the convere 
sation were used, 


WR, RUDY: It is our office to determine what prose=# 


. 


important is our 


thatqaiestion. And rephrase ft. 
undercover assignment involving a con- 
wnom you are going to aliecediy p 
you not yourself consider £t impor 
be recorded and recovered accurate 
le, sir, to -- 
I would like an answer 
first, yes or no? 
THE COURT: Wait just a moment. Wait just a moment. 


bs the witness answer 


Your Honor, the question calls for a 


er no answer. he wishes to explain, that is fine. 
Let the witness answer the questicn. 
reporter, will you read? 
(Reading: ) 
Pope, an undercover assignment 
olving a conversation with someone whom you are going to 
some material from, do you not yourself con 
sider it important that the language used be recorded and 
recovered eccurately?" 


In working in an undercover capacity, 


case and these things are the “tags that you tend to work 
with, The terminology of heroin, the uniqueness, and the way 
that the people talk, time is important, but you cannot remem | 
ber verbatim what was said, but the idea and the things that 
you consider that the Bureau considers, or that the Assistant 
United States Attcrneys require, and these are the things tha 
I try to maintain until such time as I can write them dovn. 
BY MR, ADAYS: 
Q Now, sir, let me ask this question, 
In this kind of a case, do you not consider 
tant to try and record as accurately as possibie any ene 
tions you may have had involving a possible sale? 
A I can only go on what I am able to remember and natn 


tain, 


Q Well, you do consider it important to try and do 


this, is that not true? 

A That*s correct. 

Q Now, sir, you made notes shortly after ir. Johnsen 
and Mr. Bryant left, is that correct? 

A That's correct. 

Q Now, sir, wnere did you make these notes? 

A Ch, just jotted down on a piece of paper as to the 
time of the arrival or time of departure, basically what was 


said, Iwas in an adjoining room with the surveillance agents, 


and I would go next door and tell them that they had gone and 


sneat time m bach ad this type of thing. 
he surveillence agents and 


the conversation? 


mple, would you write on a sheet of vaper, 


sell you heroin'"? 


iow would you write that down? Would you write it 
ant offered to sell me heroin” without trying to 
probably not write that down. That 


be dffificult to metntain, 


rather rely on your memory as to what Mr. 


+h 


ren writing Lt dowm immediately, or as 


g to do with a 
sex rely on your memory, 
than writing something dovwn? 
RR. RUDY: Your Honor, I believe the witness has 

enswered 

FLD-ANS: I don't believe he has, 

COURT: All risht. Let the witness answer. 
Ot WITNESS: You would rather rely on your memory 


than write down as near as accurately as you could, as soon as 
, 


possible, the exact obec Ue thet correct? | 
A I would write as much es was neceeay for me to 
remember in order to do an intelligent report and submit it 
for prosecution, 7 
EY MR. ADDANS: 
ALI right. 
I will ask you another question, 
write down after Mr. Bryant left, as accurately as possibie, 
the exact words he used? : 
A I wrote dovm <= 
Q "Yes" cr "No", sir? I think that requires a simple 
tyes" or "No"? | 
A I cid not write his exact words, no, ! 
Q Did ycu attempt to write his exact words, or did you | 
attempt to digest as what he said, as best youican recail? 
A Yes, that's ccrrect, 


You attempted to dicest it? 


Q 
A Thatts correct, 
Q 


Now, siz, do you recall how many -- strike that. 
What kind of paper did you use to make these notes 
on after Mr. Bryant left? 
I am sorry, sir, I dontt remember. | 
q Well, did you use a piece of paper that would fit in 


the pocket, or did you use a nice big yellow pad like Mr. Rudy 


i has here? Can you recall it in terms of one or the other, or 


1x 


ee} 
these small pocket notebooks that have 
Sie: athahy 
A Siz, in an undercover capacity, you would nct have 
any cf this kind of materfal for fear of your life, 


Cc Do you recail, sir, what kind? 


Ice not recall as to the exact pieces of paper, 


mey were just scrap pieces of paper that are normally fcund 


in the notel room, 
G Little pieces of paper? 
4 Brochures ee 
q Postcards? 


A Postcards, this type thing. 


Q You recall hew many of these items of paper you used 


jot dorm. your notes concezrning the conversation involving 


I do not, 


Dic you make a report in this case, a written formal 


report for the Bureau? 
p 


A I did. 

(a; vinen did you de that, six? 

A zeport was made the fcllowing Monday. I believe 
thet the of January, 1969, was on a Saturday, and the 
report was dictated to my secretary on the 4th, I believe, 
which would have been the following Monday. 


Q Roughly four days later, is that correct? 


Thatts pomece 
pnd where was this done, sir? 
Detroit, Michigan. 
Did you have your own notes to refer to? 
Yes. I had the bits of papers that 
pnd do you have those pits of paper with you? 
I do not. 
q Did you use these bits of paper to assist you in 
writing your report? 
A Yes, I did. 
q ind wnat did you do with these bits of paper aiter 
you finished your dictation? | 
A They were destroyed, or thrown eway. 
| Q was this prior to the report being transcribed by 
| your sécretary? 
A No, 
You saved them until after you <= 
Yes, until after I proofread it. 
And you destroyed it? 
Yes. 
q Is there any special procedure that you used for 
destroying your notes? 


A No, 


Gq Do you recall the manner in vhich you destroyed them 


in this particular case? 


15 
I can't recall on this instance, 
troy my notes by tearing them in fairly 


depositing them in the trash can. 


after Mr. Bryant left, and Mr. Johnson left, 
the room next door? 
Taatts correct. 
who was in that room, siz? 
I cantt recali ail the acents, 
I cantt recall all, 
you remember, who were they? 
Agent yiorden, and I think Agent Whizzer. 


sere there cther agents other then these two in 


imagine so, yes. 


», Gid you see other agents that you don't rememe 


agents there. I can't recall 
by name v: 
q Tnaat is what I am saying. 


many cther agents other than ‘Wnizzer and yorden, 


| who are t how many other agents did you see? 


A Ca, I would say maybe three or four, off and on. 
Q In addition to e=- off an on? 


Yes, 


1é 
Q When you went into the room, that was the adjacent 
room, was it not? 
Yes, it was. 
Do you recall the hotel room number? 
I belfeve it was 605, 
and you were in 6-C-? 
7. 
Okay. 
Now, when you went into this, it was directly adja- 
cent, there was no room separating you, is that correct? 


Tnat's correct. 


A 
Q How did you go into that room? 
A 


t was an adj oining-type room with adjoining doors, 

Q So you had opened the door to your epartzent, stepped 
through and opened the door to the other roon and stepped | 
through? ; 

A The doors were back to back, 

Q And if you leave them open, you would have complete 
access straight through? | 

A If you leave them open. 

Q You could leave them open and have complete access? 

A Yes, that*s correct, 

Q At the time Mr, Bryant was in your room, you went 
into this room to make netes, is that correct? 

A I went in to discuss with the surveillance agents 


as to wnat had happened, what had transpired, 


Q Vou discussed what transpired with them, is that 
correct? 
A 


Do you remember who was there at the time? 


there? 


tf he was there or not. 


And you know Mr. Wiser> by name and sight? 
That's correct. 


You dontt recall if either of these two were p 


acents who were there, thouch, you discussed 
waat had his conversation, is that correct? 
That's correct, 
How would they know vhat had happened? 


matter of their knowing. 


RUDY: Your Honor, I will object to this line of 
questioning, May we ppreach the bench? 

THE COURT: You want the question answered? 

MR, ADDANS: I will witndraw the question, Your 


Honor. That is a hearsay question, He would nct know how 


| 
isc | 


| they knew. 
MR. RUDY: If that is Mr. Addamst testimony, perhaps | 
we can proceed with the testimony of the witness, Your Honor, | 
MR, ADDAMS: I will withdraw the question, Your 
Honer. : 
THE COURT; All right. 
BY MR. ADDANS: 
Q Mr. Pope, did these asents. tell you sn your discus- 
sion with them, what had happened while you were in the room 
| with Mr. Bryant? 
MR. RUDY; Your Honor, again, may we approach the 
bench, please? 
ADD AMS: That calls for a "Yes® oz "No," 
COURT: Come on up here, will you, comsel? 
(AT THE BENCH: ) : 
(All counsel arelienesen) 
THE COURT: The Court recognizes that you are an 
experienced counsel, but why would you give the Government the | 


opportunity of bringing in four or five witnesses? 


MR, ADDAMS: Your Honor, Mr. Pope testified yester- 
day that he had had no other help in preparing his report, 
He did not hear the tapes. He did net discuss the case with 


these other men, 


I believe one of the objections made was that there 
was hearsay included in that report, because he either heard 


16¢ 


= tee 


discussed the case with other officers. He Genfed | 


THE COURT: New, you try the case any way you went 
to. You are cpening the coor for many witnesses to be called. | 

Now, the Court understocd that there were eniy two 
witnesses. 

Your Honor, the Government -- 
That was this man and the person who 

sim fn an automebile? 

MR, ADDAMS: That is correct, siz. 

THE COURT: New, you are opening the door, 

MRA, ADDANS: I submit, Your Honor, eny conversations 
which were overheard by these other officers was an illegal 
search and seizure under Katz 

RLDY; That has 
I don't know whether you will agree, but 
these pecpl re jurors are not idicts <-- 
I realize that, sir. 


zy know that this is a treacherous 


| business. They know that this fs a killing business. 


WR. ADAMS: The Government has to observe certain 
safeguards granted to all people, 
THE CCURT: what? 


MR, ADDANS: Tne Government has certain safeguards 


i in the Constitution, 
THE COURT: I am talking about you. 


MR, ADDAMS: Yes, sit. 


THE COURT: He is not going to write down notes that 


| can be read by -- he is going to make notes that will refresh 
his recollection cnly. 


Now, if he cculd write in Latin, I presume he wouid 


write it all in Latin. 


You try the case any wa ou want to, put 
Y Y B >/ » 


{is concerned about the other two defendents. So you so ehead. | 
i i 


MR, ANS: Thenk you, Your Honcez. 
(IN OPEN COURT: ) 
BY MA ALD ANS: 
Q Officer Pepe, then it is true, is st not -- le 

rephrase that. : 

In preparing your reports then, you had discussed 
what transpired in the room with other agents shee to prepare 
ing your personal nctes, is that not correct? 


Yes, I could say that is correct, 


A 
Q New, sir, were there any kind of mechanical or 
nti 


sche te devices that were being operated in this other 


room? 


A Yes. 


Q And what kind of a device or devices were being 


~ 


emp loyed? 


A receiver. 


Just a receiver? 


A receiver attached to a tape recorder, 


And vhere -- by receiver, do you mean a microphone, 


simple micrephone, yes. 


cally was this employed? 


receiver employed? How was the receiver 


microphone part of the receiver was in a plastic 


tube, that 3 the two walls extending into Room 607 
from R007 I pelteve attached to a tape recorder, I 
I did not participate. 


Did you observe these other agents set up the ecquip- 


Oniy from my side of the room, 


was it necessary to make a hole in the wall or walls 


one make a hole in the wall? 


A I did not observe how it was put in, only that a part 
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| of the plastice tubing was flush with the wall in my room, 
Q And when you were in the other rocn, did you see 
where the plastic tubing went? 


A Yes, it came out the wall on that side, oz a piece 


3 


of plastic tubing came out of the wall on the other sice. 

Q So there was a hole completely throusgh! both walls, 
fs that correct? 

A Yes, 

Q and there was a piece of tubing which 3 flush with 
the wall in your room, or was either flush or hung over 2 
little bit into the adjacent recom? | 

A Yes. 

Q and there was a microphone, or a4 recesrex in this 
tube, is that correct? . 

A That's correct. 

Q Now, have you ever seen this equipment used before, 
or similar equipment? 

A I have seen the hotel kit used in conjunction with 
a tape reporter. | 

Q Is this what was used? 

A K-I-L <= 

Q You have seen other "Kil" kits used? 


A Yes. 


Q Do you know where the microphone was in this pare 


ticular case? 


- 


micrephone was in a piece of plastic tubing. 


How close to your room was that microphone? The 
e, 2f you wiil, the griil portion? 


net that type of microphone. 


» tetts put ft that way, the forward 


was $till {in Room 605. 


Then you don't know, sir, {if you can? 
You can't stick £t through the tubing. 


The "KrI* kit, in other words, the transmitter 


aoee 


« 


receiver, abuts the end of the tube, then, is what you 


lixe a direct pipeline, you might say, hanging 
microphone? 
RLDY: Your Honor, I wiil stipulate that the 
as in the room, 


THE COURT: Ail right. 


yo om 


WR, ADDAWS: I am cross examining. 
MR, RUDY: Thank you. 
BY WR, ADDANS: 
Q It was like a pipe hanging on the patios this 
phone? : 
A Tne tubing? 
Q Yes? 
A yes. 
Q Did you see where the lead wire of that microphone 
went to? 
The lead wire? 
Yes, the patch cord, or wire that is connected? 
This is non-electrical. 
It is not? 
I mean £t is not electrical powered from an outlet. 
It is battery power. : 
Q It is a transmitter, then? 
A No, it is a receiver, 
Q How does the signal get from the receiver to the 
tape recorder? 
A Beg pardon, It is a transmitter, not a receiver. 
Q In other words, it transmits an electronic signal 
just like a radio station? 


A That's correct. 


Q From the microshone, if you will, portion toa 


babar 2167 
arect. 


z, wnile you were in Room 605, did you see a 


ere was a recorder in Room 605, 
vw, from your own cebservaticn or from 


ormation from ethers, that that tape recorder was being 


| 
| 
I dfd not see ft in operation. I did not see the -- 


(witness cestures.) 
Reeis or wheels turning? 
Thatts correct, 
rsonal knowledge, eithex 
thet one of the other agents in the other 


ing to record your ccnversations with anyone in 


to that, Your Honor, that 


If he knows, he knows. If he doesn't -- 


ams, would you like to be sworn 


and testify yourself? Your Honor, I believe Mr. Addams should 


ask his cue s but should not stand up and testify in Court, 


All right, 


BY “AR. ADDANS: 


Q I will ask you this question, Mr. Pope, were your 


| conversaticns recorded? g2e 
THE COURT: If he knows. 
THE WIINESS: I really dontt have the kmowledge as 
to whether they were recorded or not, I never heard the tape. | 
BY WR, ADDANS: 
Q Tnere was a tape, though? 
A There was a tape on top of the tape deck. 
Q yhile you were in this Room 605, did you obsezve the | 
machine, did you look at the machine? 
A I saw that the r was sitting on top of the 
desketype venity, or what have you, that they have snthe room. 
Q How close to the transmitter was the recording 
device? 

A I doen't know, sir. 

Q well, you just said on tcp of a night stand. How 
far eway was that from the whole wall? 

A The night stand was against the wall, with the tape 
recorder sitting on the night stand, and the night stand was 


sitting flush against the wall, 


Q Just a few feet away. 


THE COURT: Wait just a moment, Ask the question. 


BY MR, ADD ANS: 
Q In your best estimation, sir, how many feet away 
from the receiver -- excuse me, transmitter -- was the record 


ing device itself? 


you will 
» L really dontt know, I 
where reight of the 
I would say in the neichbornood of 


two feet. 


I fail to see how far the 


materfal to this case, 


that transmitter, Mr. Depe? 


range, I would have no 


Heye you had experfence yourself in setting up "Kil" | 
yf i és 


ted in the use of "Kil" kits, yes, 


vould you say from your experience, that the 


further a i e more difficult £t 1s to record the 


information 
I will object, Your Honor. lr. Pope is 


ot in "Kil" kit operation, 


objection. 


ROSEN: Cojection. Mr. Pope has not been quali- 


fied as an expert in narcotics. 

MR. RUWY: I will 
fail to see the whole line of questions being relevant toa 
narcotics charge 

THE COURT: The j l be overruled, 


Addams, will you stand in one place and just ask the cuése- 


tions? 
BY MR, ADDANS: 

Q You do understand the question, Mr. Pope? 

A No, I dontt, Please repeat the question, 

Q In your experience in using "Kii" kits 
is it your experience that the further away that 
from the recorder, the more difficult fit is to cet accura 
recording? 

In other words, there is some limit of 

Yes, there is a limit of rance, yes, | 

THE COURT; Mr, Addams, wiil you stand 

MR. SDDéMS: Your Honor, I would li Ke to zefer 
notes, if I may. 

THE COURT: All right. Bring the notes up, or stand 
at the end of the table. The Court doesntt care where you 
stand, but please, when you turn your back Constantive on the 
jury, on the witness, and on the Court, 


BY MR. ADDAVS: 


Q Officer Pope, was your mission under surveillance? 


so to speak, Janu 
was under surveillance, that's 
hat surveillance was being done by other offi- 
part of this surveillance <= strike that. 
harge of the surveillance, wno was the 
cefficer in ch of the surveillance? 


I beit ‘Mr, worden was in charge of the investiga- 


Is that Gerry yorden? 


That's correct. 


tnd did you request of hin surveillance, OF did he 


on his own accord? 

nis ts standard procedure in narcotic caseS. 

I see. 

And is 2% stendard procedure +o record conversations 


this nature involving notel rooms? 


tht 

BR, RWYs YO i I will object again as to 
what is stendard procedure. 

THE CCURT: All right. The objection is sustained 
we are concerned with this particular cast. 


~ 


BY MR, ADD AUS: 


Q Did you request recording surveillance 
Mr. Pope? | 
A I have no knowledge of the recording. 
listen to the tape, I don't know that there was 
You dontt know of your ovn? 
Of my own personal, no I do not, 
fnyone ever tell you that there was a recording 


MR, RUDY: Objection, Your Honor, that is hearsay. 


THE COURT: The objection is sustained, 


BY MR, ADDA‘S: 
Q Now, you say you dicntt hear the tape, is that 
correct? 


A- That's correct, 


Q If there was a tape, 


And of course, then you couldn't use st then in 
paring your report, is that also correct? 
A That's correct, 
MR, ADAYS: A moment's indulgence, Your Honor, 


MR, SHORTER: May we come to the bench about a 


matter we spoke about this morning? 


THE COURT: Yes. 


(AT THE BENCH: ) 


(All counsel present.) 


the fellow fs here to take 
been told by Mr. Addams that they 
£ this officerts testimony, 
t pertained to this morning. He was 
Bryant afternocn, 
Mr. Jones is going to centinue to 
absence, but as I said, Your Honor 
teke over the principal cross examination of 
Mr. Johnson. 
Your Honor excuse 
let Me. Jones continue to represent 
s is agreeable with Me. Jchnson, until such 


mind thet I did want to be the pere- 


uno principaily ¢ercss Fs j witness cn the matter 


some cuestions that Mr, Jones hes in mind, 
go forward today in my absence. 


well, I dontt know hew long Mr. Addams 


in regard to this Court, 
the Court also receqnizes that Mr. Jones is highly competent 


counsel, 


case, Gidn*t we «= 


JQNES; Yes, we did. 


COURT: <= that we wouldn't split examinations? 


‘ 
| 
| 
\ 
! 
| 


SHORTER: All richt. 


SHORTER: Yes, sir. 
COURT: -- and I want you to get there, 
SHORTER: Yes, sir, I appreciate that. 

THE CCURT: But is there any reason why ir, Jones 
cantt proceed if Mr, Addams finishes it, as far as the defend= ; 
ant is concerned? 

MR, SHORTER; I dontt belfeve he has had all the 
| conferences with this particular defendant I have as knows the | 


case, 


MR, RUDY: I might sugsest, since Mr. Shorter did 
know this before and Mr. Shorter should be undertaking the 


examination since he was the principal person retained, thet 


perhaps we recess now until early tomorrow afternoon. 

THE COURT: Well, I dontt want this pace to go too 
long. | 

MR, RLY: I might say it is 3:00 otclock now, or a 
few minutes before 2:00, : 

THE COURT; He has to leave to get there by 4:00, 


isntt 1£t? 


MR, SHORTER: Yes. 


or fifteen minutes. I prefer to 
and not break it off. 
CCRT: I want you to, 
SHORTER: Kr. Jones will cover Mr. Jchnson during 
the balance of the cross examination by Mr. Addams. When we | 


resume, and meet again, I will take up the cross examination. 


MR. RUDY: Will we recess after Mr. Addams' cross 


examination? 


NORTER: Yes, sir. Mr, Jones can cover, 


THE CCURT: Yeu have to leave now? 
| 


CCUBT: Go aheed, and we will arrange something. | 
(IN CEEN COURT: ) 
THE CORT: es and Gentlemen of the jury, the | 
Court will advise you + lr. John Shorter, one of the counsel, 
is going to be excused by the Court at this time, with the 
consent of his client, and his partner, Mr. Jones, will cover 


the matter. So far as Mr. Shorter is concerned. 


put he has been excused with permission from the 


(t=. Shorter leaves the Courtroom, ) 
MR. ADDAKS: Ready to resume, Your Honcer? 
THE COURT: Yes. 
BY WR, ADDA‘S: 
Q Mr. pope, in this conversation with Mr. Bryant, was 


there a statement that a -- did you ask whether a quarter kilo 


ny 
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could be purchased for around twenty-five hundzed? 
That's correct. 
fnd what price was ultimately nee 
fous 
an eighth kilo for 45 hundred? 
fn eighth kilo for 2 hundred. 
This was in the hotel room? 

{No response. ) 


In the hotel room, siz? 


I was told that -- 


| 
| 
| 
| 
| 
| 


MR, JONES: Objection to that, if Your Honor please. | 


THE COURT: what? 

MR. JONES: He said he was told. That would be 
hearsay, so we object. | 

MR, RUY: I am sorry, Your Honor, if one of the 
defendants told him, that wouldn't be hearsay. 

MR, ADDANS: - Let me withdraw that question. 

BY MR, ADDANS: : 

Q Did you testify this morning that yes agreed with 

Mr. Bryant that the price of an eichth kilo would be 45 hundre 
dollars as a result of your hotel room -- in the hotei room 
conversation, a direct conversation with Mr. Bryant and Mr. 
Johnson, did you not testify this morning that the price of an 
eighth kilo would be 45 hundred dollars? : 


A I think I testified, sir, to the fact that I was 


ry 


35C 


On 0 
attemoting to negotiate a mre tee of heroin for 45 nee 
dred, The price stated during the transaction was 55 hundred 
dollars. Between Mr. Bryant and Mr. Johnson, 

Q Fior an eighth kilo, or a quarter kilo? 

Iwas attempting to purchase a quarter kilo, I was 
told that I could not purchase a quarter kilo for that amount | 
of money by ir. Bryant and lir, Johnson. 

Q I cdentt want to belabor this, Mr. Pope, but did you 
settle on 2a price fin that hotel conversation for an eighth kilo 
for 45 hundred? 

A Theat was the tentative agreement, That was nct the | 


| 
| 


settled thing, because I was not allowed by the Bureau to spend) 
cniy 2 hundred. 
Q Insofar as your negotiations with lr. Bryant and Mr. 
Johnson, was the price cf an efchth kilo 45 hundred insofar as 
i they were concerne¢? 


A In answering your question, sir, heroin comes in dife- 


| ferent strengths -- 


Q Pardon? 
A Heroin comes in different strengths, meaning how many 
times {t can be cut, and in the negotiations, different 
| strengths of heroin for sale were mentioned, 
Now, as far as a final £1gure of 45 hundred for any 
one specific cut, I might be in error if I said quarter kilo 


for 45 hundred with a specific cut, 


i Sse 
. °C 

Q Did you testify this morning -- did you not testify 
| this morning that when ycu were advised a quarter, that you 

| 

that the price was between 45 hundred and 55 hundred, for an 
| eighth pure heroin, the same as New York prices? 

A Thatts correct, 


Q Was that not your testimony this morning? 


| A I think so, sir, 
| Q and did you not then agree upon an eighth kilo for 
45 hundred dollars of pure heroin? : 
A I believe that I -= that is what I said that I -- 
Q Now, Mr. Pope <= : 


MR, RUDY: Well, I belteve the witness should be 


another, 


BY MR. ADDAMS: 
There came a time later in the day -- 


THE COURT: Wait just a moment, "Did there come a 


MR, ADDANS: Thank you, Your Honor, 
BY MR. ADD AMS: 
Q Did there come a time, later in the day, that you 


made an exchange of 25 hundred dollars for one-eighth kilo of 


heroin? 


A Yes. 


allowed to answer the questicn before Mx. Addams starts asking | 


| 
| 
| 
| 


wanted a quarter kilo for five thousand dellars, you were told | 


{ 


. 
$y 


"yes" or "No," Thank you, 


SR, RUDY: I didntt hear the last part of the ques- 


MR. ADDANS: The answer is "Yes." He did exchance 
o for 2 hundred dollars. 
Y: Then what did you say? 

MR. ACOA: Thank you. 

BY DR, ADAS: 

Q Did you testify for the United States Commissioner 
of washington, D. C. on June 19, 1969, regarding a preliminary 
hearing for Mr. Cariton Bryant? 

MR. RUDY: Your Honor, I think that question is 
reduncant, It has already been answered in respense to Mr, 
Rosen's questions earlier, 

THE COURT: No, he can ask, 

YR, ADAMS: 

Q am incuizing about my client, not about Ir. Turner 

i \@- dic you not, siz? 

A Yes, 

Q Did you testify regarding your conversations in the 
| hotel room, the prices involved and the amount that was ex- 
changed at a later time? 

A That is correct, I believe, I am not quite sure, 

Q Now, sir, I am going to read some questions and 


j answers and ask you if you remember those questions and if you 


< 


\ 
| 
| 
| 
| 
| 
| 


oo, 


remember giving those answers <= 

MR, RUDY: Your Honor, the Government is bound by 
certain rules of evidence, and those rules of evidence should 
apply to defense counsel as well. There is a oer vay to 
ask these type of questions, and the Government only asks that 
the defense counsel be required the same standard, 

MR, ADANS: Your Honor, I am not asking him to 
| refresh his recollection. I am asking if he recalled testify- 
ing a certain way, and I believe this Is a proper impeachment 
testimony. This is not refreshing mecollact fone testimony. 

TEE COURT: All right. : 

MR, ADDAMS: Thank you, YCur Honor, 

BY MR. ADDAYS: 

Q “will you tell us what happened?" 

Answer: "Yes, On the morning of the 2st, I re- 
ceived a telephone call <=" | 

MR. RUDY: Your Honor, I am going to object again. 
Couid we have a reference to what page? 


THE COURT: What page? 


script previously identified, 
THE COURT: well, all right. It is page 3. 
BY MR, ADDAMS: | 
Q "Q the morning of the 3lst, I received a telephone 


call approximately 9:05, at which time I was instructed that 


. 


| 
MR, ADDAMS: Page 2 of the preliminary hearing tran- 


ae 


S 

Ne, Johnson would be at my hotel at 11:00 

roximately 12:00 noon, ex shortly thereafter, 

Mr. Bryant came by the hotel. At this time, 
egotiations for the purchase of a quarter 


The amount of money to be expended was 


ffye thousand Goliars, After discussing the transaction, both | 


and Mr. Bryant stated I could not get a quarter of 


a kilo of Keroin for five thousand dollars, that the price for | 
a kilo would be approximately five thousand dol- \ 
lars to £5 hundred dollars. I told him that I did not have 


thts amount of money. That what I could get for my five 


thousand dollars. So we finally agreed upon an eighth of a 
kilo, All three of us agreed upon an eighth of a kilo of 
heroin for 45 hundred d 
Do you recall 
A Tnatts correct, 
Q Question; "Did you have a transaction with it. 
Johnson later that day?" 
snswer: "Yes, the night of the 2lst I purchased 


approximately 68 grams % allegedly pure heroin from Mr. 


| Johnson for 2% hundred dollars.” 


Question: “And did that come out to the equivalent 
of a quarter or en eighth of a kilo for 45 hundred dollars?" 
Answer: “No, that would be an eighth of a kilo," 


Do you recall those questions and those answers as 


A Yes, sir, 


Q So then the exchange you made later! on in the even- 


| ing was not pursuant to the original agreement involved in 
which Mr, Bryant was an alleged party? 

A Yes, it was, 

Q Did you not just tell the Ladies and Gentlemen of 
the jury that you and Mr. Bryant and Mr. Bonner acr 
a purchase of onemeighth kilo would be 45 hundred doliars? 


A That is correct, 


Q Did you not also testify that you transferred, or 


received, one eighth of a kilo for 2 hundred dollars? 


A That's correct, 
Q And you are now telling the Ladtes and Gentlemen of 


the jury that that transaction, the exchange of narcotics or 


heroin for money, was pursuant to the agreenent wnich you 
allegedly made with Mr. Bryant? 

A That's correct, sir. 

Q Did you at any time after Mr, Bryant left the room 
have any contact with Mr, Bryant? 

A No, I did not, 

Q Did he authorize, or Mr. Johnson then e@-- strike that. 

Then he couldntt have authorized Mrs Johnson, as far 

as you know, to accept the lesser amount, is that correct? 


A Would you rephrase your question, please. I am 


. 


Be 
a 
fe ios 


Vou never had contact with Mr. Bryant after he left 
fs that correct? 


Tnatts correct, 


tie. Bryant was not present during the exchange of 


ae 


‘kilo for 25 hundred dollars, is that correct? 


He was not. 


énd@ had you made any arrangements between the time 


the time you made the transaction to reduce 
Only at the time of purchase, 
énd that was with if. Johnson? 


That's correct. 


I have no further questions, 
All right, 


Me. Jones. 


WR, ADDAUS: Excuse me, Your Honor, I do have just a 


few questions, 1f Your Honor will indulge me, 


THE COURT: Ladies and Gentiemen, you may take a few 


i minutes at this time, 
(whereupon, at 2:05 P. M,, the Court recessed the 


above-entitled matter for a few minutes.) 


(AFTER RECESS: ) 3:25 Pe. Me 


(Defendants are present.) 


THE COURT: All right, lir. Addams. 


. 
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BY MR, ADOAMS: 
Q Mc, Pope, during your direct testimony, you refer 
to a number of time elements in sequence <= 
THE COURT: I know, Mr. Addams, that it is inadvert- 


ently. But "Did you refer?" 


BY MR, ADDANS: 

withdraw that question, 

During your narrative, you related -- did you relate 
certain events in a certain order? 

A Yes, sir. 
Q My question is, I would like you to fix certain 
times as best you can for those particular events. 

I will ask you a question, and see if you can give 
me the time, and I will nail it down as best as possible. 

MR, RUDY: Your Honor, I don't mean to sound faceti- 
ous, but fit sounds almost like we are playing a game or scm@q 
thing, because a question should be asked of a witness and the 
answer given, 

THE COURT: All right. 

You may proceed, 

BY MR, ADDANS: 

What time did Mr, Bryant arrive, again? 

Approximately noon. 


and what time did he leave your apartnent, or your 


‘ 


| 
| 
| 
| 
| 
| 
| 


hotel? 
A I would say approximately twenty minutes, twenty- 
five minutes later. 5 
That is approximately 12:25, right? 
12:20 to 12:25, yes. 
M4. Johnson left at one time, at what time did Mr, 


leave? 


Approximately ten minutes after Mr. Bryant left. 
“ep 


the next contact you had with either Mr. 


i 
Bryant or Mr. Jchnson was at what time of the evening, or day? | 


1 
rer contact with Mtr. Bryant. I received 


the telephone call from Mt. Johnson indicating that he was 
coming over to pick me up. 
Q what time was that, six? 


A To the best of my kmowledge, around 8:00 otclock, 


j| On January 31, 1969. 


Q what time did he arrive? 
A foproximately 10:60 ctclock, About 9:55, I believe, 
All right, 
P. 1M.? 
A That's correct, 
Q New, did you testify this morning that you went with 
Mr. Johnson to a street address at 8th Street, Northwest? 


1712 = 8th Street, Northwest? 


I did. 
Q Do you recall what time you arrived there? 
A Beg pardon, I am scrry. I am in error. I arrived 
at Mr. Johnson's house at approximately 9:55. | 
Q All right. 
What time did you leave your hotel? 
» oA Yalf hour to twenty minutes prior to ezriving at the | 
house. The time it takes to drive. 
Q f/pproximately twenty minutes to a halé hour eed 
A Yes, sir, | | 
Q That would make it -- would that make! it approximate! 
ly 9:15 to 9:25? : 


Somewnere in that area. 


roximately ten after ten, or quarter after ten. 
“d Hl 


About what time did you leave this Sth street ade | 
| 


And you returned to your hotel room, is that cor- 


That's correct. 

what time did you arrive at your hotel room? 
Approximately twenty minutes later. ; 

10:40 to 10:45? 

Somewhere in that neighborhood. 

How long did Mr. Johnson stay in your hotel room? 
after returning to the hotel from his house? 


aN 


Yes? 
In the neighborhood of forty-five minutes to an 
Would that make it about 11:20 when they left, then? | 
That ts about richt, I believe. 
Now, as soon as they left, did you not then enter 
Room 605 and have conversation with the agents therein? 
A ffter Me. Johnson end Mr. Turner left my hotel roon, | 
I waited a short period of time with the idea that one might 
return to the room, and then I entered the Room 605, 
Q what did you do with this quantity of heroin 
you had? 
A I maintained custody until I met with Agent worden, 


at which time we -- persons in the room initialled the package,} 


and I then turned over to Acent worden this exhibit. 


Q Did there come a time when you went dovmtown, so to 


speak? 


A That's correct. 
Q fnd what time did you arrive there? 
A In about -- well, after midnight, 12:30, quarter to 
f one, somewmnere along there, 

Q ven you went into Room 605, was Mr. Worden there at 
that time? 

A Yes, he was. 


Q And you discussed the case with him? 


46 

Yes. 

Then you went dovmtowm again, is that not correct? 

That's correct. : 

And you discussed the case with hin sone more downe 
town there? : 

A We were in the process of what we call field-testing | 
the heroin, initially, and putting it up for safekeeping, 

THE COURT: Mr. Addams, you asked the witness wnet 
field testing is, the Ladies and Gentlemen of the jury may not 
know, ‘ | 

MR, ADDAMS: I believe that came out on direct exani- 
nation in response to Mr, Rudy's question, Yout Honor. 


THE COURT: I dontt belfeve that it did, But if you 


BY MR, ADDAS: 


| 
| 
| 
| 
dontt care to, Mr, Rudy, on redirect, can, | 
| 
| 


Q Very well, Mr, Pope, would you answer His HRonor'ts 
questicn? : 

A Yes, a field test. There is a chemical reagent that 
when placed with heroin turns, or placed with an Opiate drug, 
that drug derives from poppy, or opium, will turn purple, S28 
is only a field test, to indicate an opiun alkaloid in the 
powder. 

MR, ADDAWS: Thank you, sir. | 
Your Honor, I forgot to have this transcript iden- 


tified, 


THE CCURT: It will be identified, 
UTY CLERK: Defendant No. 2, Exhibit No. l, 
(Whereupon, Defendant No, 2, 
Exhibit No, 1, marked for idene- 


tif tcation.) 


> ¥ ae I here another document, Mark 


that Defendant No. 2-2. 


THE COURT: It will be so identified, 
SPUTY CLERK: Defendant No. 2, Exhibit No. 2, 
marked for identification. 
(Whereupon, Defendant No. 2, 
Exhibit No. 2, was marked for 
identification.) 
BY LR, ADDANS: 
Q Mr. Pope, did you testify before the Grand Jury in 
is case? 
A I did. 
Q fnd wes that testimony given under oath? 
A It was. 
G and was thet testimony given on july 9, 1969, regard- 
| ing Mr, Eryant? 
A It was. 
c Now, six, I would like to read you a question and 


| ask you, six, if you recall if that was your testimony. And 


< 


read you an answer and ask you if that was your answer, 
Referring to page 4, Mr. Rudy. 
Question by the United States attorney: 


"I have your report here, Go ahead." 


You recall that? 

No, no, sir, 

All right. 

Now, I will read you, you gave a very lengthy answer.! 


MR, RUDY: Your Konor, again Mr. Addams is aoa 


izing the testimony appearing in something which none of us 


will have an opportunity to see, The cuestion should be asked, 


THE COURT: All right, 


BY MR, ADD ANS: 


| 

| 

is the proper way to do it, 
| 


Q I will read a portion of your answer, sir, and ask 
you if you recollect that answer at Pace 4; 
"So, at this time, I discussed with both Johnson and 
Bryant my purchase for later on in the eR 


"So we finally came to a figure of forty-five hune 


dred dollars for an eighth of a kilo of reportedly pure 
heroin, | 
"Johnson" «= pause -= "Carlton Bryant told Johnson 


that -- to hold up, because {t should be five thousand, five 


hundred dollars, and after some more bickering, we finally 


settled --" 


Bottom of 5. 


more bickering, we finally settled, 
four thousand five hundred dollars. 
mir, Sryant left and I entered into general conversa-| 


reference to narcotics with MS. chnson,."™ 


Do you recall that as part of your answer? 

Yes, sir. 

Given before the Grand Jury? 

MR. RUDY: Your Honor, I think the whole answer 
should be read rather then just part of it. 

TE COAT: 

BY -R. ADAS: 

Further on in your answer, sit: 


s tine, I discussed with both Jchnson --" 


- 


I am sorry. 
| 

®ipon arrival at the hotel, I went to the safe deposit 

box at the hotel, I got five thousand dollars of official 


Government money. I went up to my room, I counted out twenty- 


| €sve hundred dollars which I gave to Mr. Johnson." 


Do you recall that testimony as part of your answer? 


I do, 
That I read to you? 


MR, RUDY: Your Honor, the Government fs going to 


50¢ 

| request the entire answer be sane to the jury ‘so the jury has 

an opportunity to hear exactly what was said rather than bits 

and pieces of testimony that was heard before the other body. 
WR, ADDAYS: May we approach the bench? 


THE CCURT: You don't have to, Counsel on redirect 


MR, RUDY; Thank you, Your Honer,. 


BY MR, ADDAYS: 


| 

| 

| 

if 

1 

| 

can read it. | 
| | 

4 

| 


Q Now, you did receive oneeeichth of a pat at approxi- 
| mately 10:30 in the evening, is that correct? | 
A I received approximately 68 grams. 
Q And that is one-eighth of a kilo, is it not, roughly? 
A Well, the measurement would be approximately 27 422 
grams, to make an cunce, and it's Annee Gos and a | 
half ounces to a quarter kilo, I mean, beg pardon, eiohth | 
kilo, : ) 
MR, ADDAMS: Let me see Defendant's No. 1 again. 
BY MR. ADDANS: | 
Q Mr. Pope, did you not testify bef ore the break that 
the amount of, you received from itr, Johnson “en equivalent to 
an eighth of a kilo? : 
A May I clarify this? 
Q You may clarify it, but did you not so testify before 
the break? : 


A Yes, May I clarify it, sir? 


. 
. 


WIINESS: when buying narcotics, you do not get 
a measured weight as you would in a grocery store, where you 
have balanced scales, This is measured out, It will flucuate | 


any area, and the type of dilutant used, to say an eighth 


in 
of a kilo, £t would be in the area of an eighth of a kilo and 


not necessarfly an eichth of a kilo, 

I save the weisht as we would measure it on our 
balance scales in the office, and thatveight that is measured 
or weighed by the U. S. Chemist upon receiving it, 

BY 2R,. ADA'S: 

Q Dia you not, siz, when you receiveia quantity of 
herecin from Mr. Johnson, believe you were receiving an eighth | 
kilo of heroin, an efghth kilo, was that your understanding? 

A I was purchasing on -- 

q fn eighth kilo? 

A @ hundred dollars worth of heroin. 

Q td you uncerstand you were purchasing an eighth of 
a kilo of heroin? 
| A I got what 2 hundred dollars would bring. 

Q I didn*t ask you that, sir. 

I asked you, did you understand you were purchasing 
one-eighth of a kilo of heroin? 

A Sir, I understood that I was purchasing 25 hundred 


dollars worth of heroin, 
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| MR, ADDAMS: Your Honor, I submit the answer is not 


| responsive to the question, and the witness be directed to 


answer my question. 


MR, RUDY: Your Honor, I belfeve the question has 


been asked and answered, 

THE COURT: Can you answer the quantity of heroin? 
fs THE WITNESS: Yes, sir. An eighth of a key, an 
eighth of a kilo, is agreed to as was originally set out, but 
in measuring, this was net a measurement by weight, but by 
spoons, Your Honor. 

THE COURT; Yes. 

BY MR, ADAMS: 

Q All right, sir, prior to the measurement, did you 
believe you were understood to receive one-eighth of a kilo? 


A In that area of weight, yes, sir. 


Q Yes, sir, 
And you paid 25 hundred dollars for what was supposed 
to be one-eighth of a kilo? 
A Yes. 
MR, ADAMS: I have no further cence 
THE COURT: All right. | 
Ladies and Gentlemen of the jury, we have agreed tha 
counsel for the Government, in the absence of Mr. Shorter, can 


proceed with redirect and then he will also have the opportun- 


ity after Mr. Shorter examines, or cross examines, that he will 


. 
+ 


St so 
also have the right to ask an eet cone on redirect if he 
cares to do so, 
fénd that has been the agreement of all counsel. 


MR, RUDY: That is correct, Your Honor, The Govern- 


tt ment intends to be very brief in its redirect of Agent Pope at 


‘| this time. 


I just want to clear up this matter as regards rer 


(pat eee 
i REDIRECT EXAMINATIQN 
BY MR, RUDY: 

Q when you purchase heroin, Agent Pope, do you buy the 
quality, or dc you buy the quantity? 
A It would depend. You buy both. In quantity, you 
| would buy what is ncermally considered street stuff, it is 
i ready for use, {t is ready to be shot, 
| Q What percentage of heroin would be in it? 

A I dontt know exactly what the average of percentage 
| is fin Washincton. I understand it {fs about ten percent, 
In Detroit 4t runs between three and five percent, 
fnd if {t 1s to your advantage, depending on the role 

that you are playing, to buy pure, or that which can be cut by 
yourself, where you would realize more profit, then you would 
buy pure, This is purely a matter of choice as to what type 

of -- vhat quality of heroin you would buy. 


Q Would 1t be fair to say, then, that for examples of 


815 54C 
ted OS 

comparison, that a pound of pure heroin could “be worth ten 
times as much as a ton of adulterated heroin? 


A well, maybe not quite that much. 


Q But close to it? 
A The percentage -=- you can buy an ounce of == I have 
bousht an ounce of street heroin for two hundred dollars, and 


Ishave paid as high as 15 hundred dollars for an ounce of pure 


heroin. 
Q So there is a measurable difference in the two? 
A That's correct. 
Q Based on your experience as a narcotics agent, when 


you bought the quantity that you saw Mr. Johnson putting into 


| 
this bag held by Mr. Turner, based on your experience that sold 


feel that 2% hundred dollars was a fair price, did you -- 

MR. JONES: Objection. 

MR. ROSEN: Objection, Your Honor. 

MR, RUDY; Well, Your Honor, I am only going on the 
Agentts experience. 

MR, ROSEN; He has not been qualified as an expert 
to give any opinion as to whether it is a fair price or not, 

MR, ADDAMS: Objection. 

MR, JONES; Objection. 

THE COURT: And you are objecting? 

MR, ROSEN; That is opinion. 

MR, ADDANS: The question is-_what he paid for it, 


ry 


man S5C 
wel 

MR, RUY: The same here, Based on his experience 
as a narcotics agent, on which Mr. Addams just completed almost 
an hour of questioning. 

THE CORT: The objection is overruled, You may 
proceed, 

BY MR. RUDY: 


= AQ Based on your experfence you already testified to, 
i Agent Pope, you purchased the quantity of heroin mixture, you 
already testified to, from Mr. Johnson and along with Mr. 
Bryant, and further, did you get wnat you paid for? 
| MR, RCSEN: Cbjection, Your Honor, Unless he clari~ 
ffes wnat he meant, did he get what he paid for. 
BY ER. RUDY: 


Q Was it a fair price, by standards that you have 


|| known? 


MR. ADDAMS: Your Honor, that is just getting around 
| the back door for the same question. 

THE COURT: All right. The witness may answer, 

JHE WITNESS: In buying heroin, you have no way of 
knowing what the percentage will be until such time as it is 
tested by the Chemist. So, the only thing that a buying agent | 
would have to go on would be the amount, or the quantity rathez 
than the quality, and in this instance, with the reported 
quality, the quantity was sufficient for the 25 hundred dole 


lars. 
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BY MR, RUDY: 

The last question, 

Mr. Pope, Mr, Addams read part of an answer that you, 
gave to a question that was asked you before the Grand Jury, | 
and I would like to read all of your answer that you gave 
before the Grand Jury and ask you if that is correct, 

. MR, ADDAMS: Your Honor, I would object on the basis 
that the only part Mr. Rudy ifs entitled to read is the part 
that is germane to the parts that I read. 

This question, his answer runs on for four pages, 
Your Honor. Very little of it dealing with the subject matter | 
which I used for impeachment, : 

THE COURT: The objection will be overruled. It has 
been referred to, by counsel for the defendant, 

BY MR, RUDY: 


Q Referring to the beginning of your answer on Page 32: 


Answer: “That's correct. We had discussed prices | 


here in the District area. The prices range differently as fan 


as cities go. 

“So I had tentatively placed an order for a quarter 
of a kilo of heroin which {fs approximately in the neighborhood 
of nine ounces. 

"So he said he would give me a call later, or early 
in the SOERERS on the 2lst, at which time he would have his 


man with him, meaning his connection or his source of supply 


. 
oY 


li} with him -" 


SiR 
a es 
in the narcotics. 
approximately 9:00 otclock on the Slst, I 


received a cail from Johnson, and he said he would be over 


approximately 11:00 otclock. He was going to bring his man 


WR, ADANS: Your Honor, I respectfully object 


again, This is nothing but a rehash of direct testimony, and 


I subait, Your Honor, with all due respect, that we are not 
| Gwelling on the point of which Mr. Rudy has been correct and 
proper reason and authority to read further parts of the ques- 
tion, only insofar as they relate to the part that I read. 

Literally, Your Honor, he cannot read the entire 
| Grand Jury testimony, and that is what he fs intending to do, 
THE COURT: Well, isn't it the same Grand Jury testi- 
| mony? 
ADANS: Yes, sir, it fs. 
CORT: Then why? 
ADDANS: The rule, as I understand it, 1s when 
counsel reads the porticns of Grand Jury testimony he ts 
| entitied to read those portions to fill out the portions which 
were first read, and not the entire testimony, 

WR, RUDY: Your Honor, my point is briefly this, Mr. 
Addams has read a portion of an answer given by this Agent 
under oath, Mr. Addams has referred to this testimony before 


the jury. The Government's position is, it is entitled to 


| 


2 2 
inform the jury what the whole testimony was on this question. 
To complete what Mr. Addams has neglected to put forward. 

THE COURT: You may proceed, 

MR, RUDY: Thank you, Your Honor. 

BY MR, RUDY: 

Q "He was going to bring his man with him; his man was | 
known to me as Sack, S-¢ecek + Carlton Bryant, around noon, | 
: "Johnson and Bryant came to my room at the Holiday | 
Inn, we entered into negotiations, the three of us, with 
reference to the prices, quantity and quality of heroin, 

‘at this time, Mir. Bryant asked me Sf I could get 
any cutting material, quinine, baneda capsules, that he could 
use for dispensing his heroin, : 

“I told him I thought I could and he placed an order | 
with me for thirty pounds of Mannite, and all the quinine that | 
I could get and all the caps that I could possibly get, 

“He told me at this time he spent on an average of 
five thousand dollars a week for cutting materia just to 
package up his heroin, 

“In talking with him, I asked if this was strictly 
a cash deal, {ff he would be able to give me a better price. 

"At this time, he told me the heroin he sold = that 


was being sold - and that he sold in the District, was the 


same that is in New York, which is supposedly the lowest in 


money. 


5% 


"So, at this time, I discussed with both Johnson and 
|| Bryant my purchase for later on in the evening, 


®So we finally came to a figure of forty-five hun- 


i dred dollars for an eighth of a kilo of reportedly pure 


| heroin. 
"Johnson -= Carlton Bryant told Johnson that -- to 
hold up, because it should be five thousand, five hundred 
| dollars, and after some more bickering, we finally settled, 
he three of us, on four thousand five hundred dollars, 
"Mr. Bryant left and I entered into general convere- 
i sation with reference to narcotics with Mr, Johnson. Later 
that evening, -4&. Johnson and a Mr, Turner came to my room and 
i told me to come with them and go over to Mr, Johnson's house. 
“ye then came outside to the hotel and Mr. Johnson 
was driving a 1969 Mach III, which he carried omcounmanccses 
| "Cm arrival at his house I went in the house. He 
| took a large bag that was hidden in the back of a TV contain- 
ing a large quantity of heroin and he measured out what later 
turned out! to be sixty-eight point some grams point three grams 
of allegedly pure heroin, 
“He packaged it up for me, gave it to me, and then 
we drove back to the hotel, 
"Upon arrival at the hotel, I went to the safe deposit 
box at the hotel, I got five thousand dollars of official 


Government money, I went up to my room, I counted out 


* 
Fa 
fw Ser 


twenty-five hundred dollars which I gave to Mr. Johnsen. 

"During the packaging of the heroin, Mr. Turner held) 
the baggie type bag that you use for sandwiches. He held this | 
while Mr, Johnson put the heroin from the glass top table a 
the baggie, in which he rolled it and then placed it in tin- 
foifl to give to me. 

“»fter payment for the heroin, we talked in general. 
= Turner told me that he was a runner for Mr. Johnson, thet 
he did a little of handling a little of his business for hia 
and we discussed cocaine and he told me if I ever needed any 
cocaine, he would bring it down to Detroit for me. 

nafter this transaction happened and both individuals 
displaced their guns, they then left. Then I met with the 
agents who were in the next room and we initialled the evi- 
dence." 

Agent Pope, do you recall making that complete 
answer while testifying before the Grand Jury? 


A That sounds right. 


MR, RUDY: Thank you, I have no further questions. 
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PROCEEDINGS 
THE COURT: All risht, sentlemen, you may proceed. 
(Defendants are present.) 
MR. RUDY: Your Honor, in line with our agreement of 
yesterday I believe Mr. Shorter has the opportunity to cross- 
examine Azent Pope. 


COURT: That's correct, yes. 


JOHN B. POPE 
resumes the stand, naving previously been sworn, and testifies 
furtrer as follows: 
THE DEPUTY CLERX: Agent Pope, you understand you are 
still under oatnj your oath still holds over until today? 
THE WITNESS: Yes. 
CROSS -EXAMINATION 
BY MR. SHORTER: 
Q I tnink you told us a couple of days ago that you 
came to Wasnington on January 30, 1969; is tnat correct? 
A That's correct. 


You came from Detroit? 


Q 
A That is correct. 
Q 


Could you tell us what time you arrived here on that 
day? 
A I arrived at Washington, D.C. Approximately 4:30 


or 5:00 pom. on January 20, 1969. 


oe 168 

Q And had arrangements been made to rent this room for 
you,. or did you make the arrangements personally? 

A There was a -- the hotel itself had been chosen and 
fhe room arrangement was made by myself. 

Q pid you make these arrangements before you left 
Detroit? 

A I did not. 

Q Well now, were you the one who personally arranged 
for the rental of the two adjoining rooms or did' someone else 


make the other arrangements? 


A I only made arrangement for the room in which I was 


to stay. 

Q Did you purposely select on ethat was vacant and 
adjoining the one that had previously been rented by other 
agents, sir? 

A No, I walked into the hotel and said, "I'd like to 
fave a room," and I was given Room 605--- 607, I am sorry. 

Q How did it come about that the other room was rented 
by the agents? 

A I have no knowledge of how that came about, sir. 

Q As far as you are concerned it was just an accident? 

A I am sure it was not an accident but I don't know 
what arrangements were made. 

2 done they in the adjoining room when you checked into 


your room, sir? 


99° 2 


fees “t 
A I had no knowledge of that. 


Q When did you discover that the room adjoining yors 


was occupied by other agents of the Bureau? 


A At which tine after I got into the room and got my-= 


self <squared away and the agents came over and told me that 
they had the adjoxing roon. 

QR Now, sometime later that afternoon, or that evening, 
ee were talxing to Mr. Johnson on the telephone? 

A That's correct. 

Q Did Mr. Johnson call you, sir? 

A The first telephone call, I called two numbers that 
had previously been given to me by Mr. Johnson. Mr. Johnson 
was not at either number. I left word to have Mr. Johnson call 
me and I gave him the room number, or gave the person the room 
number and hotel where I was staying. 

Q When you left the message what message did you leave? 

A That Johnny is in town from Detroit, please have 
Buck call me. Something to that effect. 

Q When, incidentally, did you first meet Mr. Johnson? 
The date, sir? 

MR. RUDY: Your Honor, perhaps we can approach the 
bench on this question that has been asked by Mr. Shorter? 
THE COURT: All right, you may. 
AT THE BENCH 


MR. RUDY: Your Honor, I think Mr. Shorter is opening 
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the door on electronic invest‘ation. 


THE COURT: You know the concern they have? 


MR. SHORTER: Oh, yes, I know what they are bothered 
THE COURT: In other words, you are bothered about 


MR. SHORTER: No, it doesn't bother me. I think I 
have some idea of what I am trying to do TOR. SORE Honor. 

THE COURT: Well, I don't know. 

MR. SHORTER: Yes, sir. If it enenaicns door to -- 

THE COURT: Previous? 

MR. SHORTER: If it opens the door to transactions 
between this agent and Mr. Johnson that took place before this 


one then I am very mindful of that. 


THE COURT: All right, you can proceed. 


IN OPEN COURT: 
BY MR. SHORTER: ; 

Q When did you meet Mr. Johnson? Te date? 

A I am sorry, I can't recall off hand. I would have to 
refer to the report of the previous meeting with Mr. Johnson. 

Q Can you give us an estimate of when it was that you 
met him? 

A Approximately three weeks to a month prior to 
January 21, about the lst of January, somewhere in that area, 


sir. ¢ 
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Q By way of suggestion, wasn't it about the mid-part of 
December, 1968, sir? 

A Could very well be, sir. Like I say, I can't recall 
the exact cate. 

Q Do you know where Mr. Johnson was when you first saw 


hin, sir? 


~ A Iean't recall the address. It was a -- I believe 


12th Street address, an apartment type building, and I believe 


the apartment number was Room 402. 
Q Well, who wes presmt when you first met him, sir? 
MR. RUDY: Your Honor, the Government will object to 
that question and suggest we again approach the bench. 
COURT: There is no need to approach the bench. 


witness may answer the question. If you 


WITNESS: There were approximately four or five 
people present. I was introduced to Mr. Johnson at that time. 
BY MR. SHORTER: 

Q I want the names of the people who were there when 
you met hin, sir. 

A (I don't remember the names of the people, sir. 

Q You don't remember the names of any of the people, 
sir? 

A Well, Mr. Johnson and there was a female who -- I 


can't recall her name without the report, sir. 


¢ 


2% 


Q Where is your report, sir? 
A We have -- I think we have a copy of the report. It 
4s in the hall. 
MR. SHORTER: Your Honor, may he be excused to get 
that report for me? 
MR. RUDY: Your Honor, the Government will object. 
I don't see the relevance of this as far as this transaction 
> 
is concerned. 
THE COURT: Is there any relevancy? 
MR. SHORTER: Yes, quite a bit. 
MR. RUDY: In addition, the Government would object 
to this point relating to an investigation which still may be 


undercover. 


THE COURT: Yes. You may go out and get the report 


refresh your recollection. 

(Whereupon, the witness leaves the witness stand at 
the direction of the Court.) 

MR. SHORTER: Your Hpnor, may the witness be admonished 
just to get the report and no conversation? 

THE COURT: That is all. He already knows that. He 
has been told. I explained it to him yesterday. 

MR. SHORTER: Yes, sir. 

(Whereupon, the witness returns to the: Courtroom.) 

MR. RUDY: Before Agent Pope resumes the stand may we 


approach the bench briefly, sir? 
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THE COURT: Yes, you may. 


AT THE BENCH 

MR. RUDY: Your HOnor, the only worry that the 
Government hes in this matter is that the reports that Agent 
Pope may have as to his first meeting with Mr. Johnson may con- 
tain the names of persons who are presently working in an under- 
myer capacity and the disclosure of their names at this time 
might lead to serious harm to their persons. It's entirely 
possible that these persons are not working undercover at this 
time. I do not know. I have not seen the personnel reports. 

The reason the Government brings this forward is as 
most counsel know the arrest of these three defendants in this 
case is one of a number of different operations involving under- 
cover officers such as Agent Pope, informants used by the 
Metropolitan Police Department and the Bureau of Narcotics 
and Dangerous Drugs, and I only suggest that the question first 
be put to Agent Pope whether these persons, if he knows these 
persons, whether they are still worxing in an undercover 
capacity as informants or whether they are out in the open. 

THE COURT: Yes, that part can be taken care of. 

MR. RUDY: That is the only probative -- 

MR. SHORTER: I don't know whether Agent Pope would 
know these things. 


THE COURT: Yes, I don't know either. 


MR. SHORTER: And Mr. Rudy may be just conjuring up a 
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ghost here, a bogeyman that rae BE RuSaNSS to it. I don't 
know how he proposes we proceed in this mac orm 
THE COURT: Mr. Shorter, see, the Court is giving you 
latitude. | 
MR. SHORTER: I understand that, your Honor. 
THE COURT: I don't know what relevancy it has. We 


are concerned with a particular incident. 


IN OPEN COURT 


THE COURT: Ladies and gentlemen, you can be excused 


for a few moments. 

(Whereupon, the Jury was excused for : brief recess.) 

THE COURT: The Court recognizes that this case is of 
great importance but let's proceed with it. 

MR. SHORTER: I understand, sir. Our wholedefense, 
your Honor, is that this man was induced illegally and entrapped 
into committing this offense and we are attempting to show 
this through)the initial dealings my defendant had with the 
agent leading down to what took place at this time. And of 
course we have to, as an orderly process, start)at the be- 
ginning. 

THE COURT: The Court will instruct them on en- 


trapment. 


MR. RUDY: Your H,nor, I can understand Mr. Shorter's 
position and I can understand what he is trying to do at this 


point. The only point that I wish to make is that I think 
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the question can be put to Agent Pope at this time whether 
he knows whether any of these people are presently informants 
because as everyone knows who is up here at the bench knows, 
tere have been a number of persons who have been shot and 
killed who are Known to be in the narcotics traffic in this 
city and that is my only concern. 

MR. ADDAMS: Your Honor, I might for the record 
indicate that this is a matter in Mr. Shorter's case and any- 
thing brought out here mfy very clearly prejudice my client. 

THE COURT: The Court is very cognizant of it. 

(Out of the presence of the Jury.) 


THE COURT: Special Agent Pope, you have read the 


THE WITNESS: Yes, I have. 


THE COURT: Do you know whether any of these people, 


that the names may be included in your report, are undercover 
people who are still undercover? 

THE WITNESS: The answer to your last part, your 
Honor, I don't know, but of the persons intte apartmt at the 
time of the meeting the only person involved here today would be 
Mr. Johnson. 

THE COURT: Now, the others so far as you know are 
not connected? 

THE WITNESS: That's correct, your Honor, because I 


am in Detroit and I don't get any of the information that is 
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going on here in the D. C. Area. 

MR. ROSEN: John, perhaps yarwant to have it cleared 
with the local Metropolitan Police Department Narcotics Bureau 
if Agent Pope doesn't know the answer. | 

MR. RUDY: Well, if the defendant “Be SHI at the 
time that Agent Pope was in the room the éefencant certainly 
wows who all the persons are. Iam just trying to find out 
whether there are any people in that room who were xnown to 
Agent Pope as undercover personnel, and Agent Pope has said 
none of them were known to hin, and I think that alleviates 
the problem. 

THE COURT: The Court doesn't know es many people are 
here; do you follow me? 

MR. SHORTER: None of these defendants were there. 
None of these other two defendants were there arcene -- 


THE COURT: No, I am talking about the people who 


are here in Court. 
MR. SHORTER: One is a lawyer and one is a -- 
MR. ADDANS: I don't know who he is. 
MR. SHORTER: No, I don't think there was anybody 
here in the Courtroom. 


THE COURT: Well, there have been a number of people. 


MR. SHORTER: Yes. 


MR. RUDY: Your Honor, in light of the reprsentations 


made by Agent Pope I withdraw my objection. 
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TSS COURT: All right. Bring the Jury in. 


(Whereupon, at 2:00 p.m. the Jury entered and took 


their assigned seats in the Jury Box.) 


f. RUDY: Your Honor, for the record the Government 


will withdraw its objection to the last question asked. 


THE COURT: You may proceed, Mr. Shorter. 

BY MR. SHORTER: 

Agent Pope, I asked you to recall for us the date you 
Mr, Johnson and the persons who were present. 

Tn2at was December 14, 1963 was the first time that 
Johnsons. 


Persons in the apartment, Apartment 414 -- I was in 


error when I said 420 -- it was Apartment 414 -- persons in the 


apartment was a Negro fenale and one Negro male and another 


Negro famale of which none of the names are kmown to me. 


Now, I must say that at a later date I learned the 


name of one of the Negro females. I would have to continue 


looking trough another memorandum in order to find the name 


of the female. 


Q 


Mr. Johnson was present, two Negro females, and did 


you say another male, sir? 


A 


Q 
A 
Q 


There was another male. 
And yourself? 
That's correct. 


Where was this apartment located? 


an ' 178 
Wes 
The apartment was 1220 - 13th Street, Northwest, 


Number 414 Sutton. Place is an apartment complex. 


How did you happen to get there? Who ‘brought you 


An informant for the Bureau here in Washington, D.C. 


Where did you meet this informant? 

A Upon my arrival in Washington, D.C. 

Q And you had not had any conversation with Mr, 
Johnson prior to that time? 

A That's correct. 

Q Never seen him; never met him; is that correct, sir? 

A That's correct. 

Q Did you travel with the informant fron the place 
where you met the informant to the apartment, sir? 

A Yes. | 

Q What did you take to the apartment with you, sir? 

A I had in my possession at the time I went to the 
apartment 25,000 or 24,000 empty Number 5 sangeet 

Q What “else, sir? 

A That 1s all, other than personal effects, billfold 
and what have you. 

Q When you entered the apartment were all of the -- 
let me ask you this: Was either the nknown female or male 
person whom you say was within the apartment at the time you 


met Mr. Johnson, the informant you are telling us about, sir? 


. 


No. 
The informant go into the apartment with you, sir? 
A Tnevs correct. 
Q Did the informant stay with you during the entire 
time that you were there, sir? 
A That's correct. 
Q Did the informant hear everything that occurred at 
the time you were there, sir? 
I doubt it. I was taking with Mr. Johnson. 


Were you and he separated from the rest of the people, 


By some five to six feet, I guess. 
Were you talking in a voice between yourselves? 
That's correct. 

Q 'Now, had you previously spoken to Mr. Johnson over 

the telephone before going to the apartment? 

A Yes, I did. 

Q What occasion was that, sir? 

A Prior to leaving the hotel, the informant placed a 


telephone call to Mr. Jonnson and asked to speak to Bucklejaws. 


They talked for a very short time. I monitored the telephone 


conversation by “listening.. -- on the same earpiece, at which 
time <-- 
Q ‘You mean you leaned over to whoever had it at his 


ear, sir? 


Yes. 

And listened? 

Listened to that part of the porreraetien that I was 
not involved in, at which time I took the receiver ane talked 
with Mr. Johnson myself and told him what I had and he told 
me to come on over. 

“ Q Was ths your first trip to Washington, sir, let's say 
in connection with this case? 

Yes, it was. | 

And you place the time as being Decenber With? 

December 14th was when I first saw Mr. Johnson. 

Q Now, was there a tine that you saw him before this 
at the .%11 Grill, sir? Are you familiar with the grill or 
restaurant or bar located at 711 O Street, Northwest? 

A No, sir, I am not. 

Q Was there a time that you were within that bar and 
grill with a female person? 

A No, sir. 

Q Was there a time that you were within thet bar and 
grill with a female person? 

No, sir. 


Introduced to Mr, Johnson? 


That didn't happen? 


A 
Q 
A No, sir. 
Q 
‘A 


No, sir. 


oe neh 
Q Isit that you don't remember it or are you saying it 
never happened? 
A I have never been in the bar. I don't know where the 


ter is. The first time that I arrived in Washington, D. C. was 


on the evening of the 132th -- beg pardon, the evening of the 


And you were in the company of an informant in your 
3 the informant made a call to Mr. Jonnson that you 

overheard rt of and you in turn spoxe to Mr. Johnson? 

A Tnat's correct. 

Q Did you tell Mr. Johnson at that time, sir, that 
you had 24,000 or 25,000 empty capsules? 

A I dic. 

Q These capsules that you had, sir, were they Number 5 
gelatin capsules? j 

That's correct. 


Did you tell Mr. Johnson you had any money at that 


I did not. 


The only thing you advised him you had was 25,000 
empty capsules? 


That's correct. 


That's correct. 


A 
Q And he asxed you to come over? 
A 
Q 


And so far as you are concerned, your testimony is 
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concerned, you never spoke to him before, hadn't had any 
contact with Mr. Johnson, hadn't met him anyplace; is that 
correct, sir? 

MR. RUDY: Your Honor, the witness has answered the 
question. . 
MR. SHORTER: I wanted to make sure we 
answer correct. 
MR. RUDY: You had it twice. 
BY MR. SHORTER: 
Is that correct? 
A That's correct. 
Q How long was it after you talked to Mr. Johnson that 
you went to this apartment? | 
A Approximately ten minutes, approximately the time 
that it took to leave the hotel which was the Hotel America, 
and walk to 1230 13th Street. : 
Q When you reached the apartment 414 who admitted you, 
sir? 
A Mr. Johnson. 
Q And were you introduced there at the door to Mr. 
Johnson? 


A Yes. 


Who were you introduced as? 


Q 
A Johnny from Detroit. 
Q 


Johnnny who from Detroit? 


. 


Just Johnny. 
Just Johnny what from Detroit? 
Just Johnny. 
Just Johnny? 


That's correct. 


Q This informant introduced you to Johnson as Johnny 


from Detroit? 
A That's correct. 
Q And you and your 25,000 capsules were Welcome into 
the apartment? 
A That's correct. 
Q How long after that was it that you and Mr. Johnson 
were talking privately? 
A Immediately. 
Q Did you offer to give or sell these capsuies to 
Mr. Johnson? 
A I offered to sell or trade Mr. Johnson. 
Sell the capsules? 
Or trade. 
Or trade the capsules? 
Yes. 
To him; is that right, cir? 
That's correct, for heroin. 


For heroin? 
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That's correct. 
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Where had you RA these capsules? 


The capsules were furnished by the Bureau. 
The Bureau of Narcotics or Dangerous Drugs? 
That's correct. : 

Do they manufacture them, sir? 

They do not. 


Do they get them at a drug store, sir? 


I have no knowledge of how they were obtained. 


Is this contraband, sir? 
I have no knowledge of whether it ts) contraband or 
not. I am sure that it would not be contraband. 
Q As an expert as Mr. Rucy.- has identified you in 
narcotics, would you say they are contraband, sir? 
A No, I would not. : 
Q They are not contraband? 
MR. RUDY: ‘°He just answered the question your 
Honor. 
BY MR. SHORTER: 
Q Are they considered narcotics paraphernalia, sir? 
A I don't know if Number 5 capsules wengs be considered 
paraphernalia. 
Q Do they have any peculiar uses in Marconics traffic, 
sir? 
They are EOE used for capping heroin. 


‘Q When people refer to a cap of heroin, do you think 
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they are referring to anything except Number 5 capsules, sir? 

A Not to my knowledge. 

Q As to the question as to whether these items are 
narcotics paraphernalia, 6id you give me an answer to that, 
sir? | 

A I told you, sir, Ian't -- 

tens You don't Know? 

A I don't know whether they would legally be considerec 
parephernalia. 

Q As an expert what is your opinion? 


I don't know, sir. 


Are you an expert? 


You are not an expert in the narcotics traffic? 


A 
Q 
A No, sir, I am not. 
Q 
A 


I am knowledgeable from the standpoint of our Bureau 

but I am not an expert. 
2 Well, within the realm of your Special knowledge as an 

agent for the Bureau woula you consider or have an opinion as 
to whether or not these would be 4tems of contraband or 
narcotics paraphernalia? 

MR. RUDY: Your Honor, I will object to that. It 
all depends upon the use they are put to. 

THE COURT: All right, the objection will be sustained. 
The Court feels that the witnesses have already answered the 


question. 
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BY MR. SHORTER: 


Q Did you get the capsules when you came to Washington 


or did you bring them from Detroit? 
A I received the capsules upon my aI, to 
lashington, D. Cc. | 
Q Who gave them to you? 
: A I can't recall. I believe -- to the best of my 
knowledge, it was Agent Worden. | 

Q Were they in a box, sir? 

A Yes. 

Q Let me ask you this: To your ynowledge, sir, hes 
the Bureau undertaken any action against drug suppliers 
relative to the retail sale or across-the-counter sale of 
Number 5 capsules? 

MR. RUDY: I will object. That is relevant. 

THE COURT: The objection is sustained. 

MR. SHORTER: Your Honor won't let nim answer that? 

THE COURT: No, the objection is sustained. 

BY MR. SHORTER: | 

Has the Bureau of Narcotics and Dangerous Drugs -- 

MR. RUDY: Your Honor, I am going to object before 
Mr. Shorter finishes the question. I don't think Agent Pope 
4s qualified to testify as to what the general policy of the 


Bureau of Narcotics and Dangerous Drugs is. He is a Special 


Agent. 
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THE COURT: Mr. Shorter can ask the question. 
BY MR. SHORTER: 

Q Has the Bureau of Narcotics and Dangerous Drugs taken 
any action whatsoever against, learning from, manufacturers 
of pharmacueticals, sir, who makes purchases of large supplies 
of Nusber 5 capsules, sir? 

THE COURT: If you know. 
BY MR. SHORTER: 

Q If you know, sir? 

A I could not answer that as far as the Bureau's policy, 
no, sir. 

Q Do you have any personal knowledge, sir, of any 
actions or activities made by the Bureau against pharmaceutical 
suppliers, srug wholesalers and manufacturers? 

A As a special agent that is working the field I would 
most certainly like to kmow those persons that are purchasing 
large quartities of Number 5 capsules. 

Q In your experience, sir, are they obtainable in any 
drug store in that quantity, sir? 


A There are drug stores that would sell you that many, 


As a legitimate transaction, sir? 
Across the counter? 
Yes, sir. 


Yes, sir, across the counter. 
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Q Where are these drug stores? 

A We have several in Detroit, sir. 

Q Have these drug stores been approached by the 
Bureau, sir, to desist from doing this? 

A They are under observation. 

Q Have they been approached, sir? 

A Not to my knowledge. 

Q When you first began to talk to Mr. conser in this 
apartment on the 14th who did you represent yourself to be? 
I mean who did you indicate that you were? 

A Just a guy on the street that was trying to make 2 
buck. : 

A guy that had come all the way from Detroit? 

Yes. : 

Just -- this is what you told hin? 

Yes. 

How did you tell him that? 

Well -- 

What did you say to Mr. Johnson? 

The general conversation of street talk such as you 
know, I could come by these things if he told ne that he was 
having a problem, that everybody in Detroit -- I mean in 
Washington, D. C. was having a problem of getting cutting 


material to put this stuff on the street and that he was very 


happy if I could come up with anymore, and that if I could bring 
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some quinine and beneda and ce to him that he would make 
sure that everything would be all right with me, and for the 
purpose of just getting anything that I could down in Detroit 
and bring it to him, and he would talk with other people, to 

try to get stuff for them too, try to get these cutting materiais 
for them too, and that everybody could make a dollar. 

Q Did you -- you represented yourself as a person from 
Detroit that had 25,000 capsules and you were trying to make a 
buck; is that it? 

Yes, sir. 


Did you indicate to him where you got those capsules, 


I did not. 


And did you tell hin, sir, that you wanted to sell 


these capsules to him? 

A I told him that I would like to sell or trade the 
capsules for some heroin. 

Q Well, when you said "sell them to him,” did you mean 
for money, sir? 

A The money standing was only in what the caps repre- 
sented as far as a price going toward a quantity of narcotics. 


Q Then you didn't want to sell them, you wanted to 


trade them? 
A That's correct. 


Q So that the word "se11" was used illadvisedly there 


dA 
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because you weren't attemting to sell anything? | 


MR. RUDY: Your Honor, I ject. This is Mr. Shorter's 
characterization of the evidence. 
THE COURT: All right. 


BY MR. SHORTER: 


Q Then you didn't offer to sell them to hin? 


> 


A The offer to sell was only initiated in the process 
of trading the capsules for narcotics, only as an approach. 
Well, what value did you put on these’ capsules? 
Beg pardon? 
What value did you put on these capsules? 
I believe $175.00. 
And was that the value he accepted, sir? 
This was the value he figured out; he told me I had 
$175.00 worth of capsules. : 
Q And you were willing to sell them to hin for that 
amount of money, sir? i 
A I was willing to trade for hin for $175.00 worth of 
heroin. 
Q Well now, you under no circumstances was willing to 
sell them to him for money? 
A No, I -- if the situation had turned where I was at 
the point of selling these and that is all, I would have 
retrieved my capsules and left the premises. 


Q Then your being there was for the purpose of having 
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engage into a narcotics transaction with you? 
A I was attempting to purchase heroin from Mr. Johnson 


in an undercover capacity. 


Q Well, is the answer to my question Yes? 


A Yes. 
Q You were there to induce or have Mr. Johnson enter 
cotics transaction with you? 


MR. RUDY: Your Honor, I object to the using of, the 


FR. SEORTER: This is cross-examination, your Honor. 
THs COURT: Yes. Yell, all right, the witness may 
answer the questm. 


THE WITNESS: At the time that I entered the apart- 


BY MR. SHORTER: 


Are you going to answer the question that is before 


Yes. 

Or going into something else? 

No,.sir. 

Well, could you answer the question? 

I was trying to qualify the answer. 

YR. RUDY: Well, I believe the witness should be 
allowed to answer the question, your Honor. 


MR. SHORTER: The question is clear, your Honor. 
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THE COURT: Let the witness answer the question. 

Let's proceed. 

MR. SHORTER: All right. 

THE COURT: Go ahead and answer the questin. 

THE WITNESS: At the time I entered into the apartment 
the unidentified Negro male was seated at tie table capping 
heroin at that time. 

> 


MR. SHORTER: Excuse me, your Honor, do we have to 


get all of this? 


THE COURT: You are the one that is asking the 


questions, Mr. Shorter: 

MR. SHORTER: Well, the question, your Honor, involved 
a simple Yes or No answer. It doesn't involve a Statement on 
the part of the witness. 

THE COURT: Yes, but the witness is entitled to 
answer the question. 

MR, SHORTER; The question can be answered Yes or 
No. He is going to something far afield from the question. 

BY MR. SHORTER: 

Q Now, if you can't answer Yes or No, I would like to 

know. I don't want him to sit here and just give us a 
speech of some type or go back into some of the history of what 
took place. Either he went there to induce the man engaged in 
narcotics action or he didn't. 


THE COURT: All right. Well, Mr. Shorter, you are 
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opening the door. 


MR. SHORTER: I didn't open it that wide, your Honor. 
TEE COU Well, -- 


THE WITNESS: I went there for the purpose of buying 


narcotics. 


Q 


A 


Q 


BY MR. SEORTER: 
How long did you stay in the apartment? 
Approximately 15 minutes. 


Did you have any discussion with Mr. Johnson about 


your giving hin or selling him or furnishing him with mannite? 


A 


< 


you offer 


I did. 

Quinine, sir? 

Yes, sir, 

Beneda, sir? Are you familiar with that, sir? 
Yes. 

Did you have discussion with him about that? 

That's correct. 

Any other contraband or narcotics paraphernalia did 
to get or obtain for Mr. Johnson? 

Any and all cutting material that is normally used. 


What specifically did you say you could give hin, 


Some more capsules. 


While you were within the apartment, sir, did you use 


any narcotics? 
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I do not; I did not. 


Did you obtain any use of narcotics wile you were in 


I did not. 
Did you indicate to Mr. Johnson that you were 2 user 
of narcotics? 
A I did not. 
Did you receive some heroin from Mr. Johnson? 
I did. 
Did you give him any money, sir? 
I did not. 
You gave him this box of capsules? 
That's correct. 


When did you return to Detroit following this? 


Q 
A 
Q 
A 
Q 
A 
Q 
A 


I returned to Detroit the following dey, the 15th, I 
believe. 

& When did you next see Mr. Johnson? 

A The next time I saw Mr. Johnson was for an additional 
transaction. 

Q Give us the dates, sir. 

A I'd have to look at the report. 
(Witness refers to papers.) 
On December 27, 1968. 
You didn't see him between the 14th to the 27th? 


I did not. 
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Q Did you talk to him on the telephone? 


A Yes, we talked several times. Mr. Johnson called my 
residence in Detroit and I called him here in Washington. 

Q Was there a person whom you have ever met in the 
District of Columbia bearing the name of Delores, sir? 

RM. RUDY: Your Honor, I will object. There are a 
number of people in the District of Columbia named Delores. 
Unless Mr. Shorter can demonstrate to us the relevancy the 
Government will object to tne testimony. ~ 

BY MR. SHORTER: 

Q Was there a person named Delores with you at the 
time you met Mr. Johnson, sir? 

A I wasn't familiar with the name. I only have the 
number. There is no way to reflect for me the name. 

Q When you were introduced to her were you introduced 
by name or number, sir, or did you come to know her as 
Delores? 

A I have never used that name, Delores. 

Q Did you hear anyone referred to as Delores? 

A Not to my knowledge. 

Q Now, to get this straight, you never met or saw Mr. 
Johnson in the 711 0 Street Grill? 

A No. 


Q Now, when yu came back to Washington on the 27th and 


you met Mr. Johnson what if anything did you have with you, 
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I called Mr. Johnson. 

Q No. The question is: What did you have with you 
when you met Mr. Johnson? 

A $700.00 of official Government funds. 

Q Now, was there any other item, sir, that -- since 
or after the 14th that you ever gave Mr. Johnson, traded to 
him or lent to him, or bartered with hin, any narcotics cutting 
paraphernalia? 

A No. 

Q And by "narcotics cutting paraphernalia," I am also 
including capping materials. 


A None. 


Q It was just this one occasion that you gave him a 


box of capsules? 

A That's correct. 

Q Did you ever promise to give him additional cutting 
materials? 

A Yes, I did. 

Q On how many occasions? 

A Normally at each conversation he was asking if I 
had gotten the caps or the cutting material for him. 

Q Now, when in terms of the 27th did you last talk to 
Mr. Johnson and advise him that you were coming in, sir, coming 


to Washington? 


ny 
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A I flew to Nshington on the 27th and called Mr. 


Johnson from the airport. 


Q Did you tell him that you had any cutting materials 


with you, sir? 


I told him that I did not have any cutting materials 


Did you tell him you had any capsules with you, sir? 
I told nim I had no capsules. 
Did he ask you? 


He asked if I had brought anything and I told hin 


Q When you spoxe to him on January 30th when he called 
you in response to your two calls to him did you discuss any 
cutting materials or capping materials? 

A On January 20th? 

Q Yes. 

A I believe there was some conversation. Normally 
this was the general conversation between the two of us. 

Q ‘Did he ask you whether you had brought anything for 
hin, sir? 

A He probably did. 

Q Do you recall what your answer was? 

A I can give -- the answer was, No, because I didn't 
have amy. 


Q And you invited him to your hotel suite; is that right 


When? 


On the night of the 20th? 


Yes. 


A 
Q 
A On the night of the 320th? 
Q 
A 


= I told him tht I was in town and I was coacae and he 
said he would be right wer. He said he would be over in about 
20 minutes and I think it took about an hour or Boe 
Q Is that the time that this fellow named Stinky was 
with him? 
A That's right. 
Q Is that right? 
A That's right. 
How long did he stay in there approximately? 
He arrived approximately -- well -- 
(The witness referred to his papers.) 
THE COURT: Do you have it? 
THE WITNESS: Yes. 
THE COURT: You can go ahead. 


{HE WITNESS: Approximately 8:35 p.m. on Januar 


BY MR. SHORTER: 


Was there just three of you there, sir, at that 


) 
That's correct. 
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Q The person who introduced you to Mr. Johnson, was 
this a male or female person? 


A Female. 


And you don't know her name? 


Did you meet her husband, sir? 


2 
A Ihave her number and nickname. 
Q 
A 


I didn't know she was married. 

Q Well now, I believe you said that on December 14th 
when you went to the apartment to meet Mr. Johnson and you were 
with this informant, did the informant engage in any of the 
conversation between you and Mr. Johnson? 

A Nothing other than the introduction. 

Qg Were you instructed by Mr. Worden when you received 
the box of capsules to obtain from whomever it was that you 
were going to meet, narcotics for the capsules, sir? 

A This is the job of the undercover agent. He knows 
what a prosecuteable case is with reference to making purchases 
and we play it by ear, and that is about it. I don't think 
you could instruct anyone as to ancher person's human behavior. 

Q Now, there was some particular purpose why Mr. Worden 
gave you the box of capsules, was?t there? 

A Yes, there was. 

Q Well now, in ordinary circumstances when you are 
going to engage in narcotics transfer you usually take money, 


pir, don't you? Is that right, sir? 


23% 
As an ordinary fact, yes. 
Q You hadn't previously talxed to Mr. Johnson, I take 
4t, according towhat you said before? 
A Only on the phone, at which time he asked me 4f 1 
had papauiesel 
Q Well now, had you been in Washington during the 
month of September, 1968, sir? 
A No. 
October, 1968, sir? 


No. 


No. 


And the first time in December, was December kth? 


Q 
A 
Q November of 1968? 
A 
Q 
A 


Yes, December 14th. 

Q On what other occasion was this female informant in 
your company when you saw or met Mr. Johnson? 

A To the best of my Knowledge, that is it. 

Q Did Miss -- did the informant, sir, visit you at 
the apartment or at your hotel room in the Holiday Inn on 
either the 20th or the Rist of January? 

A I don't remember. 

Q Do you remember any time, Mr. Johnson was within 
your hotel room and this female person was there? 

A I can't recall Mr. Johnson and the informant being in 


my hotel room. There is & possibility, like I say. 


2a 
Q I mean at that time. 


A Yes, yes, there is a possibility. I don't recall 
whether she was or was not there at the time that Mr. Johnson 


was there. 


Q Well now, did you ever give Mr. Johnson the appearance 


that you were the lover of this informant, sir? 

A No. 

Q Was there ever any time that -- I have ered you 
about the 1th of December. Was there evervany time that you 
were in Mr. Johnson's presence that you used any narcotics? 

A Never. 

Q Was there ever any time that you feigned or pre- 
tended to use any narcotics? 

A No time. 

Q Did you at any time say to Mr. Johnson or do anything 
to lead him to believe that you were using narcotics? 

A No, sir. 

Q Now, when you first met Mr. Johnson did you give him 
fhe impression you were selling narcotics? 

A With the probability of doing anything to make a 
dollar, I would imagine that he could feel that I sold nar- 
cotics, yes. 

Q Now, did you say he might have gotten the feeling? 

A Yes. 


QR Did you tell him you were selling narcotics? 


. 
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A I was attempting to purchase narcotics from him. I 
Gon't recall just what I told him that I would do with them 
other than possbly sell them, yes. : 

Q Did you tell him or lead hin to belive, sir, that 
you and the lady that you were with were in any way involved 
in any sort of narcotics transactions? | 

A No. 

Q Now, on the 20th Mr. Johnson and Gary, a fellow 
called Stinky, left your apartment? 

A On the 20th? Yes. 

Q Then there came a time that you received a phone calt 
or you made a phone call; is that right, sir? 

A Yes, at approximately 11:00 o'clock on the 20th. 

Q Did you receive a call or did you make a call? 

A I made a call to Mr. Johnson. 

Q You make a call to Mr. Johnson. 

Q Mr. Pope, when the lady informant was in your presence 
on the 14th in Mr. Johnson's company did she at any time use 
narcotics? 


A No, sir. 


Q Did she see or hear what was taking place between you 


and Mr. Johnson? 

A I am sure that she could see the two of us talking 
but we had gotten off to one side of the living room. I was 
sitting on the extreme right hand of a couch andi he was sitting 
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in a chair between a lamp and we were talking in very well- 
subdued conversational tones because of others being in the 
room carrying on their activity. 
Q Did she see this alleged transfer between you and 
Mr. Johnson of the box of capsules and the quantity of heroin, 
sir? 
> A I walked into the house. I had the capsules. The 
capsules were in-a box and the box was in a laundry => a hotel 
laundry bes, the paper bags that they give you for your laundry. 
I walked in and showed the capsules to Me. Johnson and I sat 
them on the floor. That is where they remained. 
As far as the transfer, I don't know whether they 
sw anything of it or not. 
Q Did you leave together, sir? 
Yes, we did. 
Did she tell you later that she saw any trarmer? 
She did not. 


What was the nickname that you knew this person by, 


Snipes. 
How is that, sir? 
Snipes, S-n-1i-p-e-s. 


MR. SHORTER: Your Honor, could we come to the 


THE COURT: Yes, if you feel 4t necessary. 


) an 
wood 
AT THE BENCH 
MR. SHORTER: Your Honor, I'd like to see the 


agent's report of the 14th, the memorandum treat he was con- 


sulting so that I can test the correctness of his testimony 


on what he has said in so far as his memorandum is concerned, 
and I feel that after I look at that and examine it that I 
would only have a few more questions for this particular 
witness. 

MR. RUDY: Your Honr, the Government will object. 
Mr. Shorter is going into the 14th which isn't under a 
separate indictment. If Mr. Shorter opens this door certainly 
the Government is entitled to show that this defendant was 
arrested in connection with this other offense. This is 
what Mr. Shorter is going into, for which this defendant has 
been imicted along with another person. It is just a means 
of discovery. 

MR. SHORTER: I might say this: I heard this 
witnesst testimony at the preliminary hearing concerning this. 

IN OPEN COURT: 

THE COURT: Ladies and gentlemen, you can have a 
few minutes. 

(Whereupon, the Jury is excused for a brief recess.) 

AT THE BENCH 
THE COURT: The Court will rule that you can see 


the report but naturally the Court knows that you know that 
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any questions referring to it, that it certainly may open the 
door. 

MR. SHORTER: Yes, sir, I understand. 
It is not already opened. 


Are we going to have a recess, your 


x FR, RUDY: Your Honor, prior to this material being 
turned over to Mr. Shorter the Government would like an 
opportunity to look at the material referred to by Agent Pope 
end requested by Mr. Shorter to make sure that the names of 
Snformants are not on these particular pieces of paper or 
docurents. 

THE COURT: Yes, you can. 

The Court has confidence in Mr. Shorter that he would 
not disclose it anyhow. 

FR. RUDY: I have no problems there, your Honor. I 
am not concerned, I know Mr. Shorter. 

(A brief recess was taken.) 

AFTER RECESS 

(Whereupon, the Jury re-entered and took their seats 
in the Jury Box.) 

(Defendants are present.) 

Whereupon, 


JOHN B. POPE 


resumed the stand and testified as follows: 
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IN OPEN COURT 

THE COURT: All right, gentlemen, you may proceed. 

MR. RUDY: Your Honor, it may be necessary to approach 
the bench : 

THE COURT: All right. 

AT THE BENCH 

MR. RUDY: Your Honor, the Government \ild lixe the 
record to reflect that during the recess it turned over to 
Mr. Shorter two pages of report made by Special Agent Pope 
testifying here today in regards to the sale or transfer or 
@ certain quantity of heroin when occurring on or about 
December 14, 1968. 

Two matters were excised. One part from the first 
sheet; one part from the second sheet. Those matters that were 
excised related to certain file numbers which relate in 
addition to certain investigations whichtwre sates then and 
which are still pending within the District of Columbia as well 
as the name of a certain person who as I understand it, is an 
informer for the Police Department and still is an informer. 

THE COURT: You have it? 

MR. SHORTER: Yes, sir. 

THE COURT: All right. 

IN OPEN COURT 


BY MR. SHORTER: 


Mr. Pope, did you ever give or transfer or exchange 


fy 
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to Mr. Johnson any quinine? 
XI did not. 


Did you ever show him any quinine that you had to 


I did not. 
Did you ever give or exchange to hin, sir, any 
rmannite? 

A I did not. 

Q Did you ever tell him that you had some mannite 
or quinine for hin? 

A Yes. . 

Q Did you talk to him from Detroit prior to your 
arriving at Washington on the 30th? 

A I don't recall whethr I talked to him or not. There 
4g a great possibility that I did. 

Q Did you indicate to Mr. Johnson that you were coming 
to Washingto to bring him either mannite, quinine or some 
capsules in connection with your visit on the 20th? 

A ' Only the possibility that I would be able to pring 
these cutting materials. 

Q When he came to your hotel room on the evening 
of the 30th was there any discussion about these objects, 
mannite, quinine, mannitol, beneda? 

A Yes. 


“Q Capsules? 


A : | 208 
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Was the discussion, sir, that he was expecting you 
to bring some of these items? : 

A Yes. 

Q Was it made clear to him at that time that you did 
not bring any of the items, sir? : 

A Yes. 

4 Q Did you indicate to him at that tine that any of 
these items were available over night, that is, that you would 
have any of them for him the next Gay, sir? 

A The next day, I would say No, it would have been in- 
possible for me to get them the next day. I think I told Hr. 
Johnson that I would be able to get him some vy the end oz the 
week. 

Q Now, on the 14th you fixed the price of $175.00, 
value of $175.00 for the capsules that you had; is that 
‘correct? 

A That is correct, as a multiple erconenee as the 
Bcennerd going price for capsules. i 

Q What is the retail price of capsules, of that box 
of Capsules that you had? | 

A Legitimate price? 


Yes, sir. 


$3.00. 


Q 

A \ 

Q@ And you offered to sell it to him for $175.00? 
; 


The price that is the going price on the street for 
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capsules running approximately $7.50 to $10.00 a box. 
Q And you offered to give him the box for $175.00 
worth of heroin? 


A That is correct. 


Q Ang only heroin? 


A There is correct, heroin or cocaine. 

MR. SHORTER: I have nothing else, your Honor. 

THE COURT: All right. 

MR. RUDY: Your Honor, may the Government approach 
the bench briefly? 

THE COURT: All right. 

AT THE BENCH 

MR. RUDY: Your Honor, I am sorry, I withdraw my 
request to come to the bench. I am sorry, excuse me. 

Can we have a recess for about five minutes? I 
left some notes in my office. I would lixe to go downstairs 
and get them. It would be just a few minutes to go down and 
come back. 

THE COURT: All right. 

IN OPEN COURT 

MR. RUDY: May I be excused? 

THE COURT: Yes, you may. 

Ladies and gentlemen, you may take five minutes. 

(Whereupon, at 3:23 p.m., the Jury was excused for 


recess.) 
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THE COURT: Special Agent Pope, it is perfectly 
permissible for you to leave the Courtroom but just refrain 
from talking to anyone. 7 

THE WITNESS: Yes, sir. 

{HE COURT: Let me know when they are ready. 

(Whereupon, at 3:23 a recess was taken.) 

(Whereupon, after a brief recess, the following 
ee eaines were had out of the presence of the Jury:) 

MR. RUDY: Your Honor, prior to brirgng the Jury in, 
the Government has a very limited scope of redirect examination 
of Agent Pope. Yesterday Mr. Addams as well as Mr. Rosen 
had extensive cross-exaination of Agent Pope none into the 
complete subject matter on which the ecesentel nave been 
indicted. It was the agreement at that time that the Government 
would be allowed to redirect its examination of Agent Pope 
based upon what Mr. Rosen and Mr. Addams had cane into which 
essentially was literally the whole case and Mr. Shorter today 
would be allowed to cross-examine the witness on behalf of his 
client and then the Government would be allowed to redirect 
on Mr. Shorter's cross-examination. 

The Government just wishes to point out that it 
only wishes to redirect questions to this particular witness 


on a very limited area and the Government does not wish to 


open up this witness again to a complete and total re- 


re-cross examination by Mr. Rosen am Mr. Shorter and Mr. 


. 
. 


266 x 
Acdams and I think this is accorded with the rules of evidence 
of procedure of this Court. 

MR. ADDAMS: Your Honor, I might sugest that no 
counsel for the defense has had an opportunity to recross 2s 
of yet. Ne, we haven't. 

MR. RUDY: Yes, they had, your Honor. At the close 
¢.yesterday's proceedings Mr. Rosen and Mr. Addams were asked 
by the Court whether they had any further questions of this 
witness at that time and both answered in the negative, that 
they did not. 

MR. ADDAMS: Your Honor, maybe my memory is not as 
accurate es Mr. Rudy, but I have been making checks and 
obtained a transcript of all of Mr. Popes transcript. I 
believe that was brought to your Honor's attention just before 
Me. Shorter left at 10 minutes to 2:00. He notified the 
Court that we were attempting to get transcript to be available 
for recross. 

WR. RUDY: Your Honor, the reporter informed me no 
request was made for the transeript until this morning. 

MR. ADDAMS: I would respectfully ask the reporter 
#% to when the request for transcript was made. 

MR. RUDY: Your Honor, as I said, I only intended to 
go into 2 very linited aspect, but I noticed Mr. Addams has 


a large number of transcripts over here and large notes and I 


éo not think it is fair for Mr. Addams to have a crack after 


. 
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crack after crack at the witness who is on the witness stand. 
I intended to have very, very limited redirect and according 
to my understanding of the rules of evidence it is that Mr. 
Addams's examination would only be limited to the scope of my 
redirect examination. And this is all that I am asking for. 

Now, I oppose Mr. Addams going back over the whole 
testimony about -- the whole matter of which he went into 
yesterday quite extensively. That is my only purpose of 
bringing it up at this time. Other wise we might be here for 
another two days on this examination of Agent Pope. 

MR. ADDAMS: Your Honor, my recross would be very 
limited to three or four points of I feel distinctive points 
which have been raised by Mr. Pope in his direct testimony, 
cross-examination testimony and his testimony of Monday 
moring, some very severe conflicts in his testimony which I 


feel he should be impeached by. 


THE COURT: Well, the Court is very concemed, you 


had the opportunity of cross-examination. 

MR. ADDAMS: Yes, sir, I am certainly entitled to 
recross though. 

THE COURT: Well, but the reavss has to be concerned 
with the -- 

MR. ROSEN: Redirect. 

THE COURT: (Continuing) -- with the recirect. 


MR. ADDAMS: Your Honor has the discretion to permit 
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me some latitude based on the circumstances in a particular 
case. The circumstances of this particular case are that it 
s impossidile to have daily copy available minute by minute. 
I took active steps starting at lunch time yesterday with 


Mrs. Hatch, Mr. Nevitt and Miss Brockmyers. I contacted 


Mr. Nevitt immediately after the morning session. He informed 


me he could not have it prepared that afternoon because he 
> 


was assigned to Juége Bryant. Miss Brocknyer was off. I 


contacted her eventually by 7:00 otclock ana she had prepared 
transcript available for this afternoon. 

Miss Meador advised me diligently yesterday afternoon 
4n attempting to locate Miss Brockmyer without success in 
the afternoon. As to Mrs. Hatch, I advised her just prior 
to the start of yesterday afternoon's session that I desired 
the transcript. Your Honor, Mrs. Hatch could not prepare 
transcript at the same time she was taxing testimony and 
they were first aveilable this morning 

I nave only three or four points which I wish to -- 

THE COURT: For the record there was no request for 
daily copy. 

MR. ADDAMS: If Your Honor will give me a moment I 
will find that portion of the transeript where it was brought 
to your Honor's attention that we were gettng transcript. 

THE COURT: I say, 64d you order it pre-time from .the 


reporter on daily copy? 
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MR. ADDAMS: Yes. 


THE COURT: When? Didn't you talk with me? 

MR. ADDAMS: Yes,sir. I asked you in chanbers 
and advised you that I was going to order a copy. 

THE COURT: And didn't I tell you the reporter was 
covering Judge Bryant's Court? : 

MR. ADDAMS: That's correct, your Hondrs 

THE COURT: All right. 2 

MR. ADDAMS: And my recollection is, your Honor, you 
indicated I could possibly have him do it over night under 
certain inducements and he did so. 


THE COURT: Yes, and then you called the other 


reporter at 7:00 o'clock last night? 


MR. ADDAMS: That was the reporter who reported 


Monday morning's testimony. 

THE COURT: And told her to come down here? 

MR. ADDAMS: Yes, sir. 

THE COURT: Last night? 

MR. ADDAMS: Well, st actually came last night and 
this morning, your Honor. She had to arrange for her typist. 

THE COURT: She didn't come down last night? 

MR. ADDAMS: She came down this morning. This morning 
we were not in session. 

THE COURT: Well, at 7:00 otlock last night you 


would certainly not expect her to come down? 


é 
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MR. ADDANS: No, ‘Girl And Mrs. Hatch, I asked her 
when she came in earlier in the Courtroom yesterday, I believe, 
at 11:20 or 2:00 o'clock, whenever we started. 

THE COURT: But prior to this case you did not ask 
dr daily copy? 

MR. ADDAMS: No, sir, I didn't think we would have 
inconsistent testimony from motion to direct to cross in a 
three-Gay period. I would expect Mr. Pope's testimony would 
be accurate day to Gay. When it turned out and I learned it 
was not I took immediate steps to cover that contingency. 

THE COURT: Very well. The Court will give you the 
opportunity on conclusion -- 

MR. ADDAMS: As I say, your Honor, it would be very 


limited, only on three or four clearly inconsistent areas. 


THE COURT: And it will be with respect to -- 


YR. ADDAMS: I do not intend to open up the entire 


ecross-examination. 

JHE COURT: Yes, a11 right. 

'MR. ADDAMS: Thank you, your Honor. 

THE COURT: All right. Bring the jury in. 

(Whereupon, at 2:35 p.m., the Jury entered and 
took their seats.) 

(Defendants present.) 

AT THE BENCH 


MR. RUDY: Your Honor, is 4t my understanding that the 
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other counsel involved in this case will also then have the 
same right of cross-examination, complete eross-examination 
or re-redirect? | 

THE COURT: I hope not. 

WR. ROSEN: I have no intention unless the witness 
mentions some new aspect of Mr. Turner's prticipation. If Mr. 
Rudy doesn't go into that I certainly will not question him 
any further. | 

MR. RUDY: Your Honor, as I say, I only want to 

limit -- | 

THE COURT: The Court recognizes it is going way out, 
t make certain that counsel for the defendant is given 
opportunity which he should have had, which he should have 
exercised. The Court gave him naturally the right to cross- 
examine. Everyone thought that he was all through. Now, he says 
that he has some additional points so the Court is allowing him 
to ask those at this particular time. 

MR. RUDY: Your Honor, it is conceivable that there 
might be testimony this afternoon which Mr. Addans might have 
to have transcribed so he can cross-examine him tomorrow on 
another inconsistency. | 

THE COURT: No. 

MR. RUDY: I just point out to the Court that it 


gets to the point of being ludicrous. 


THE COURT: No, we are not going to do that. 


. 
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IN OPEN COURT: 
THE COURT: All right. You may proceed. 
MR. RUDY: Thank you, sir. 


REDIRECT EXAMINATION 


BY MR. RUDY: 


Q Agent Pope, my redirect examination will be extremely 
brief and lini only to this one question of you, sir. 

Your testimony describing the sales to you by Mr. 
Johnson on December the 14th and the sales by the other three 

defengants, other two defendants as well as Mr. Johnson on 
January 21st, after the actual tmmsfer had been made to you, 
sir, what was done with the narcotic drug or substance which 
you had purchased? 

A The normal procedure in handling of narcotics or an 
exhibit, we would take the package, take it to the office. It 
would be field-tested. It would be weighed and the containers 
initialed. 

Now, on the original container, we normally send the 
original container to the lab where fingerprints or whatever 
other the technicians are able tomtain from the original 
cortainer. The purchased narcotic drugs placed in double 
glascene envelopes which hold out the moisture and which we 
have a controlled weight for so that we can get an accurate 
weight. 


Q Now, are these glascene envelopes also initialed? 


. 
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Yes, they are. 


MR. RUDY: I have no further questions for the 


RECROSS-EXAMINATION 

BY MR. ADDAMS: 

A moment's indulgence, your Honor. 

Agent Pope, you were responding to my cross-examination 
yesterday in the area of whether you Knew or aia not know 
whether your conversations with Mr. -- involving Mr. Bryent 
were recorded. Now, sir, I would like to read you @ question 
from the testimony taken yesterday and ask you if you rememoer 
the question, and I will ask you -—- read an en and ask 
you if you remember the answer. 

(Reading.) 
"Question: I will ask you this question, Mr. Pope. 
Were your conversations recorded? 
"The Court: If he knows. 
"answer: I really don't have the knowledge as to 
whether they were recorded or not. I never heard the tape." 
Do you recall that answer? 
A That is correct. 
Q And that question? 
MR. RUDY: Your Honor, perhaps Mr. Addans will 
indulge us by giving us the page number and line. 


MR. ADDAMS: Yes. For the record it is page 26-C of 
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a transcript of yesterday afternoon's proceedings prepared 
by Mrs. Shirley Hatch. 
BY MR. ADDAMS: 

ia Now, Mr. Pope, did you testify Monday morning, 
January 25, 1970, concerning a preliminary matter in this 
case? 

A Yes, I believe so. 

Q Now, sir, I am going to read @ question and answer 
from the transcript of the testimony -- of your testimony 
taken on January 26th and ask you to recall the question and 


the answer. 


First, let me ask you if you were under oath when 


you testified on Monday, the 25th? 
A Yes. 
Q Now, at page 27 of that transcript I ask you this 
question: 
"How long had you known 2bout the fact that these 
tapes were going to be prepared?” 
You recall that question? 
Not off hand. 
Let me read your answer and see 4f you recall the 
answer. = 
"I had no knowledge of just what type of surveillance 
was going to be used. Like I say, I am from Detroit and when 


I got here I went straight to the room and the preparations had 


¢ 


already been made." 

Do you recall that answer? 

Yes. 

"Question: When did you first find we --" 
MR. RUDY: Your Honor, I am going to object. 
BY MR. ADDAMS: : 
(Continuing) "~- that you were going to --" 

MR. RUDY: I am going to object to Nr. Addams! reading 
testimony throughout the length of his SOS EON 

MR. ADDAMS: Your Honor, there are only three questions 
and answers and they tie in together. : 

JHE COURT: All right. 

BY MR. ADDAMS: 

Q "Question: When did you first find out that they 


were going to record your conversation? 


"Answer: Well, I guess at the time I met with the 


surveillance agents." 

Do you recall that answer? 

I recall that answer. 

One other point, your Honor. This on an last area. 

Referring to your direct testimony paaterasy, upon 
examination by Mr. Rudy in the area of the language. that was 
used in these converstions, I am going to read you & question 


and answer and ask you if you recall the question and answer. 


This is from page 20 of the transcript of yesterday morning, 


e 
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testimony of your direct testimony. 
Question by Mr. Ruddy. 
"What is heroin referred to? 


"Heroin can be referred to as --" 


Mr. Shorter interjected. 


UDY: Your Honor, is this part of the question 

or part of the answer? 

WR. ADDAMS: I am reading the testimony, Mr. Rudy. 

MR. RUDY: Again, your Honor, the purpose is -- 
as Mr. Addams knows, there is 2 correct legal way to ask this 
question. 

MR. ADDAMS: Your Honor, I would respectfully request 
that Mr. Rudy not keep interrupting. 

MR. RUDY: Your Honor, I am objecting. 

{THE COURT: The objection will be sustained. You 
know the proper way to ask the qustion. 

MR. ADDAMS: Yes, your Honor, and this is the way 
% has been done since we have been in trial, Unfortunately, 
your Honor, we sometimes have objections between a question 
and answer. 

THE COURT: Well, let's proceed. 

MR. ADDAMS: All right. 

BY MR. ADDAMS: 

Question by other counsel was: 


“Ane we talking about what can be or what was?" 


Dir 

And the Court said: 

"What was? 

"Me Witness: I cannot recall specific names as to 


what I called heroin." 


Do you recall tht question and that answer, Mr. 


Yes. 

Q Now, sir, in your testimony in response to ny 
questions on cross-examination yeterday afternoon, I'd like to 
read you a question I asked you and ask you if sae remember 
the question and the answer. 

"Question --" 

MR. RUDY: Page number for the aecoram pleases Mr. 
Addams. 

BY MR. ADDANMS: 

Q Page 6-C of the transcript of Mr. Pope taken on 
January 27, 1970 in the afternoon. . 

"Question: Well, I think specifically Mr. Rudy 
asked you what was 'H! referred to by other names or what was 
some of the other terms referred to by other names and 
wasn't your answer, 'I don't recall'?" : 

Is that correct, sir? Do you recall that question? 


A I believe so. 


Q “answer: I don't remember his statement as such 


but the reason I answered in that way, that I did, was because 


Ny 


Danks 
heroin is also known as =-- 

“Question: I don't want to know what it is known 
as. I want to know what it was referred to in that conver- 


sation.” 


That is the question. There was an objection by 


Do you recall that? 

Yes. 

MR, RUDY: The question or the objection? 

MR. ADDAMS: Objection by Mr. Rudy. 

BY MR. ADDAMS: 

Q I then asked you the qustion again and the Cates 

permitted you to answer and your answer was: 

"T recall the general conversation and the terminology, 
yes, sir.” 

Do you recall those questions and answers? 

I believe so. 

Which testimony is correct, sir? 

Both testimonies are correct, sir. 

'MR. ADDAMS: Thank you, Mr. Pope. 

‘I have nothing further, your Honor. 

THE COURT: All right. 

iMR. ROSEN: No further qustions on behalf of Mr. 
Turner. 

MR. SHORTER: No questions on behalf of Mr. Johnson. 


(Witness excused.) 
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I certainly woule object on behalf 


of Mr. Turner and I believe Mr. Shorter would join in the 


~ 


AN 


motion. There Aas been no showing at this juncture the continuity ~ 
of the chain of custody from Agent Pope to the Chatist. ‘That 
this in fact is the same thine. There is a link. There's a break 
in the chain when Mr. Pope had the narcotics until now. 
THE COURT: Well, wasn't there testirony? 
uP. ROSEN: Well, he testified but we haven't had 
the opportunity of cross-examining or questioning the person 
in the middle link to see if in fact this is the same or if in 
fact he marked it at any place. 


MR. ADDA’S: I think the Jury is entitled to have 


the testimony of the person who actually received it and turned 


it over to the Chemist merely Mr. Pope making that recitation 
is as I say self-serving staterent. The Jury is entitleé to 
the cirect evidence. 
£ COURT: All right. 
PUDY: Your Honor, ray I be heard? 
COURT: Yes. 
4R. RUDY: Your Honor, the Government contends the 
argument is ridiculous. 
Pirst, there is a presumption of continuity and 
regulariit ycy in the chain of possession. 
wR, ROSEN: There is no continuity. 


i mig COURT: Wait just a moment. 
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- MR. RUDY: In the first place, Agent Pope testified 

he identified that particular exhibit and he told how ne 
identified that particular exhibit, by initials. 

One of the questions I asked Agent Pope was: Has 
this article changed in any way since vou last saw it and 
initialed it. He said no, it had not. The chenist in this 
case has come in and testified he received the exhibit in the 
manner he saw it today and he examined it. 

There is no showing in cross examinatfon or other- 
wise there has been any tampering in this exhibit. The 
Government contends it is not shown there has been irreocularitv 
in the chain of custody and the defense counsel have made no 
showing otherwisc. 

THE COURT: Are all three of the defendants objecting? 

MR. SHORTER: Yes, Your Honor. 

MR. ADDAMNS: Yes. 

MR. ROSEN: Yes. 

THE COURT: Do you want to say anything, Mr. Shorter? 

MR. SHORTER: Your Honor, I think a fatal error 
is about to occur here some place. It is not sufficient for 
the Government to show that the agent purchased something that 


he understood was heroin that he might have field-tested it, 


and he bundled it up and turned it over to another agent and 


then sdme few days later, it is turned over, a chemist says he 


received something, and he comes in and describes it as heroin 
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hydrochlorice. We have a big gap here as to whether or not 


we are talking about the same substance because it has been in 
hands of someone else and after all Agent Pope didn't mark 
substance. He only marked the container and he recognizes 
initials on the container. It is not sealed. It isa 
glasscene envelope of some type very. susceptible and capable of 
being changed and exchanged and tampered with, and all sorts 
of things. 
THE COURT: All right. 
MR. RUDY: Your Honor, that is exactly what I asked 
Agent Pope with regards to this container, I specifically asked 
him on the $tand: Has this in any way been changed? Is it in 
any way Gifferent from the last time when you saw it? And he 
said on the stand: No. Now, the counsel had a full opportunity 
to explore this at the tine. That they didn't, is their prob- 
lem. 
THE COURT: All right. Anything further? 
MR. ROSEN: I think the Court has heard full testimony 
from the counsel. 
THE COURT: Theobjection is overruled. It will be 
received in evidence. 
THE DEPUTY CLERK: Government's Exhibit 1 received 
into evidence. 
MR. RUDY: Your Honor, could we have that on the 


record before the Jury when the jury comes in? 
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THE COURT: Yes. Any other exhibits? 


MR. RUDY: Your Honor, that is the only exhibit at 


this time that the Government asks be introduced. 

THE COURT: At this tine? : 

MR. RUDY: That is correct, Your Honor. 

THE COURT: Oh, I see. All right. 

Come on up here, will you? 

AT THE BENCH: 

[The above colloquy was at the Lecturn] 

THE COURT: off the record. 

[Whereupon, an off-the-record discussion took place 
at the Bench, outside the hearing of the Court Reporter.] 

MR. ROSEN: Back on the record. Your! Honor, before 
the Jury comes in, I would like to cite to the Court another 
case on wire tapping. Case of United States gainst Walter T. 
Withers, which is a District Court Opinion by guage Robeson of 
the U. S. District Court for the Northern District of Illinois, 
fund in 303 Fed. Sup. 641, wherein he held under the Alderman 
case, United States Supreme Court, that wiretapping is discover- 
able by the defense under Federal Rules of Criminal Procedure. 

Also, Your Honor, at this juncture, I take it Mr. 
Rudy has rested. 

On behalf of Mr. Turner, I would move for judgement 
of acquittal on these grounds. Looking at the evidence under 


the standards of the Curley case, which I know the Court is 
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familiar with, looking at it most favorably to the Government, 
there is no showing that Mr. Turner, in any way sold these 
narcotics, this particular package of narcotics to Agent Pope. 
The testimony shows that there was this transaction 
between Agent Pope and the defendant Uerbert Johnson, and if 
there is going to be a statutory presumption supporting illegal 
importation and possession, I'd like to call to the Comets 
attention the most recent case in the Court of Appeals, Robert 
Mathews against United States which is No. 21,239, decided 
August 27, 1969, and the panel of Judge Fahy, Judge Leventhal, 
and Judge Robinson, where at that time they did not go into the 
guestion, they refused to answer the question, as to whether 
mere momentary possession of narcotics would be sufficient to 
bring into play the statutory presumption which we have here. 
The testimony of Agent Pope was whether you believe his testimony 
at the preliminary hearing or the trial was that for a moment 
Mr. Pope held this bag, and it was testified it took a second or 
two while the powder was scooped into the bag by “r. Johnson. 
‘In Court, I believe he testified it took about 2 or 3 
minutes. In the Matthews case, the Court of Appeals refused 
to answer the question. They did cite a second circuit case. 
The case of United States against Santori (phonetic), 290, Fed. 
2d, 51. The 1960 Opinion. An en banc opinion by the 
Second Circuit Court of Appeals, where in essense they held that 


a momentary possession would not constitute illegal possession 
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of narcotic drugs. Certainly, within the Jones-Miller Act, 
21 U. S. Code 174, or the illegal possession, 26 U. S. Code 
4704 (a). That there has to be something more. Something 


more sufficient in the possession rather than this monentary 


possession, to show, to bring into effect the statutory pre~ 


s umptions. 

We would contend there is no actual or constructive 
possession of these narcotics since it was not Mr. Turner's 
home. He did not have these narcotics in his possession. 1f 
believe Agent Pope testified that the narcotics were procured 
from the area, I believe it was from behind the television set 
he stated. And it was given to him by Mr. Johnson, not Mr. 
Turner. So, even looking at the evidence most favorable to 
the Government, we would contend under the case law and the 
facts citing the Santori (phonetic) case, that this vas at most 
a momentary possession of a plastic bag by Mr. Turner, and 
Agent Pope stated Mr. Turner never had this narcotics in his 
possession. We would ask the Court to direct a verdict of not 
guilty at this juncture on behalf of the defendant William 
Turner. : 

THE COURT: All right. 

Mr. Rudy? 

MR. RUDY: Your fbnor, do you wish me colcespond to 


each defense counsel individually? 


THE COURT: Yes. 
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MB. RUDY: Your Honor, in regards to the defendant 
Tarner, the Government contends there is sufficient evidence 
at least to take the case to the Jury with regards to the 
guilt or innocence of this particular defendant. That the 
Government has established a prima facie case against the 
Defendant Turner. 

At the outset, the Government would only say that 
the case against the defendant Turner is based on theory of 
aiding and abetting, that Mr. Turner aided and abetted the 
principal offender in this particular case, this particular 
transaction, Mr. Johnson, in facilitating the concealment 
sale and transfer of the narcotic drug which we are concerned 
with. I might only go back very briefly without going over the 
testimony that we heard today that when Agent Pope first met 
Mr. Turner and Mr. Johnson after the arrangenents had been made 
for the sale of the narcotic drug, that Mr. Turner himself 
held a conversation with Agent Pope regarding his knowledge of 
narcotics, the fact that he could obtain narcotics in the area 
and he would even bring them up to Detroit. 

That Mr. Turner and Mr. Pope then went with Mr. 
Johnson, -- this pre-arranged sale of narcotic drugs -- back to 
Mr. Johnson's premises where ‘!r. Turner held the bag while the 
narcotic drugs was spooned into the bag. The Government 


contends that “r. Turner was not just a “bag” man, as Mr. Rosen 


would have made him out to be, but was in fact aiding and 
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abetting Mr. Johnson, the principal offender in the commission 
of this particular offense for which the aeecnanae has heen 
charged. : 

MR. ROSEN: Your Honor, in reply to Me. Rudy, No. 1, 
we have testimony, or what Mr. Rudy alludes to the testimony 
of the allged conversation between Mr. Turner and agent Pope, 
we contend it is merely conversation. It does not go to the mer- 
its of this particular one sale. Whether Mr. Turner told 
Agent Pope he could get narcotics or could get Scone or any 
drug for him on a different date does not go to the issue as 
to whether Mr. Turner in fact assisted in this one particular 
sale. 

I also call to the Court's attention the most recent 
case in the Court of Appeals in aiding and abetting: John L. 
Bailey, in the Court of Appeals, where the Court of Appeals merely 
held something more than mere presence at the scene of a crine 
was needed to show that a man was an aider and abettor. 

I believe Mr. Pope stated from the testimony that 
Mr. Turner went along from the hotel with “ir. Johnson and 
Agent Pope and I believe he said te drove the car and his whole 
role was merely to hold this plastic bag which in no way shows 
by Agent Pope’s own testimony that there was any conversation 


with Mr. Turner, as to whether Mr. Turner was going to supply 


him the narcotics and Mr. Turner was going to sell him the 


narcotic or in any way participated in this transaction other 
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than to @rive Mr. Johnson and mr. Pope from the hotel back 
to the place where the narcotic sale was allegedly made. 

THE COURT: Well, Mr. Rosen, your original statement, 
in your original statement, you indicated to the Court that Mr. 
Turner's only participation -- 

MR. ROSEN: Well, at the time of the transfer. 

THE COURT: Yes. 

MR. ROSEN: My recollection of the testimony was -- 

THE COURT: Well, isn't there testimony that he also 
was in company with theother defendants? 

MR. ROSEN: ‘The testimony was that he was not with Mr. 
-- He was not with Mr. Bryant when Mr. Bryant was with, on the 
30th. 

EE COURT: Thatis right. 

MR. ROSEN: The testimony was he was with Mr. 

Johnson Guring the course of conversations allegedly made for 
this particular transaction between Mr. Johnson and Mr. Pope. 
There is no testimony to show that he had any role in this sale. 


In other words,#hat he was going to receive any money or that 


he was even going to carry or in any way deal with this narcotic; 


that we had a situation for example let's say that Mr. 

Johnson had given him the narcotics and he had come up to the 
hotel aione and made the transfer. Then clearly we would have 
had a different situation here. I believe the testimony was 


he is acting either as a chauffeur or bodyguard for Mr. Johnson. 
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Me is listening to conversation or words relating to another 
transaction when he actually never participated in this 
transaction about dealing with the enterprise or in any way 
indicating he was going to get a share of the proceeds or in 
any way deal with this transaction other than hold onto this 
so-called plastic baggie, and I believe Mr. Pope testified that 
Mr. Johnson or Mr. Pope possibly told him to hola unto the 

bag so the narcotics could be shoveled in. 

THE COURT: Looking at the evidence in its most 
favorable light to the Government, hasn't the Coreen the 
prosecution shown that Mr. Turner had knowledge that he was 
interested in the successful conchsion of the transaction? 

MR. ROSEN: We would say that he had. 

TRE COURT: And that he assisted? 

MRL ROSEN: No, I would not go along to say he 
assisted in any way other than to hold, have this momentary 
possession of this plastic baggie. He had knowledge uncoubtedly 
of the transaction but clearly under the standard set up in, 
by the Court of Appeals, in Bailey against the united States, 1 
you have to have something more than mere presence or knowledge. 
You have to have actual participation in this transaction which 


you don't have from Mr. Turner. The evidence shows he drove 


the car. He was a bodyguard, and he held the plastic bag. 


Now, what Mr. Turner could have done with Agent Pope on another 


Netroit and 
day,for example, whether he could have gone to ©. = 
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sold him cocaine as Agent Pope testified, or whether he could have 
brought him narcotics at the hotel at a different time, we are 
not concerned with. 

We are concerned with this one transaction and 
unéerthe cases I cited to Your Honor, even looking at the 
most favorable light, we contend the Government has not shown 
that he ha@ possession which would bring the statutory presumptio: 
into effect or he participated in this sale or whether he in 
fact was an aider or abettor either as a bodyguard or chauffeur 
and we contend the Court should direct a verdict for Mr. 
Thrner. 

THRE COURT: Alliright. The motion will be denied. 

Ril right, counsel? 

MR. ADDAMS: May it please the Court, I have a 
number of motions, Your Honor, and I will start with the most 
important one from my standpoint, a motion for a judgment of 
acquittal citing the Curley cases and its progeny, Crawford and 
others. xe must look at the evidence in the light most favorable 
to the Government. That is the rule. However, we are not 


permitted to fantasize and give the Government the benefit of 


every unreasonable hypothesis or inference drawable from the 


evidence. Only those which are most reasonably favorable to 
the Government, not those of a fanciful nature. 
Now, Mr. Bryant is charged in three counts with a 


direct sale. He is charged in the second count under 
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Harrison Act. I assume the Government will argue the inference 
of constructive possession, and he is charged under the third 
count, the Jones Act, of facilitating, knowing the importation, 
et cetera. Thereis not one scintilla of einence that Mr. 
Bryant sold, distributed, purchased, among other things, -- 
These statutes, I believe, list a number of -- nine specific 
different activities. There is not one scintilla of 

evidence on any of these activities. What is the evidence? 
The Government has not shown that Mr. Bryant had dominion or 
control over the alleged narcotics which were transferred 
approximately 10:30 P. M. They have not shown that Mr. Bryant 


was present or was involved in any manner whatsoever with the 


transfer. 


As a matter of fact, looking at the Government's 


own direct evidence there was bargain, a new bargain made at 
10:30 P. M. There was a change from one-eighth for $4500 to 
one-eighth for $2500. Now, it is immaterial eneeher he actually 
got an eighth or a 16th or a twentieth. He thought what was 
being measured out was an eighth. He made a bargain with Mr. 
Johnson, and Mr. Johnson paid him $2500. Even assuming 
everything Mr. Pope said was true about that hotel room con- 
versation, of course, we do not concede that, there is no 
evidence that Mr. Johnson employed Mr. Bryant or that Mr. 
Bryant employed Mr. Johnson. Insofar as the relationship between 


Mr. Bryant and Mr. Johnson, there is a five-minute car ride 
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and a 20-minute hotel conversation “in which these two men are 
in each others presence, a total of approximately 25 minutes. 

Both of these men were guests of Mr. Pope in his 
hotel room. No case I have found, sir, permits a finding of guilt 
merely because one man knows another is in the business of 
transacting narcotics, and is in his=presence for a car ride, 
or is engaged in a conversation-with=arthird man about the 
subject of narcotics. | 

Merely talking about: narcatics-is not tantamount to 
making a sale under any of these countss-I subnit, Your Honor, 
this is not a conspiracy case. The=Govermment thought fit not 
to bring it out as a conspiracy case-bhecanse they could not 
under any circamstances prove any-overtxact-on the part of Mr. 
Bryant. So they try to sweep it in tndsr-the aiding and 
abetting theory. 

I presume that that is the-Gowernment’s theory inso- 


far as Mr. Bryant goes. 


I submit, Your Honor, that lookting at the evidence 


most favorable to the Government, it is completely uncorroborated 
Mr. Pope told us, admitted-he»did not attempt to 
take down any of the conversation as.verbatim as possible al- 
though he had opportunity to do so after Mr. Johnson and Mr. 
Bryant left. He claimed he used the vernacular at one point 
~—and later-on-he couldn*t remember what~the vernacular was. He 


later on told us that he wanted to protect the ears of the Jury, 
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did not want to offend them. That is why he said he didn't 
use the vernacular or could noe remember it. there are serious 
inconsistencies, Your Honor. : 

I grant that those questions are before the 
Jury, if it gets to the Jury, but Your Honor, at this point 
has to weigh in your mind the credibility of the witness insofar 
as the case which it has presented. : 

THE COURT: All right. 

Mr. Rudy? 

MR. RUDY: Your Honor, I believe it should be obvious 
to all concerned in this case, actually who “on the top man 
involved in this particular transaction, that being Carlton 


Bryant. The Government's contention is that Mr. Bryant was 


the key figure in this whole transaction, and although he was 


not present at the time the narcotic drugs in question were 
actually transferred nor the money paid to his cohort, Mr. 
Johnson, that still he is equally as guilty for the transfer 
and sale of those yarticular drugs as the other two defendants 
who participated in the sale. This situation is somewhat anale~ -: 
agous to three men who met for the purpose of robbing a bank 

in Washington, D. C., and all of them plan how jit is to be done. 
The method to be used. And then two of those men go out and 
actually commit the offense. The Government would only submit 


that it would be sure folly not to say that the third man 


was equally as guilty as the others of the offense committed by 


his two cohorts. . 
2 94: ia 
Iiwoula refer Your Honér back to the testimony of 
Agent Pope specifically some of the questions and answers 
that were asked by Mr. Addams. Remember the call from Mr. 


Johnson that he would be over, and he was going to bring his man, 


the man known as Zack, or Carlton Bryant. When they arrived 


there at the room, they entered into negotiations, allthree 


of them, and at that point, listening to the testimony of Agent 
Pope, as to what took place after then, Mr. Bryant literally 
held forth the whole conversation. 

Mr. Bryant was asking if this agent could get him 
cutting materials, and that he could use, he wanted cutting 
materials for his heroin, according to Mr. Bryant. Mr. Bryant 
was telling him that he spent an average of five thousand dollars 
a week just for cutting materials to package up hsi heroin. 

You remember Agent Pope's testimony that in talking 
with him, Mr. Bryant, he was asking Mr. Bryant whether this 
would be a cash deal. This was notrferring to Mr. Johnson. 
Mr. Bryant would be able to give him a better price. And you 
will recall the testimony that Mr. Bryant was telling him of 
the type of heroin that he sold in the District of Columbia, 
which was the same as that of New York supposedly, the lowest 
in money. And, more importantly is when they came down to the 
figures, to the actual price that would be paid for any 


transfer of the quantity of narcotics that Mr. Pope was engaged 


in dealing with at that time. 
a 

qe 
Carlton Bryant told Jofinson, not Johnson telling 


Bryant, but Carlton Bryant told Johnson to hold up on the 
price figure because he thought Cariton Bryant thought it should 
be give thousand five hundred dollars and not the $4500 that 
had been suggested by Mr. Johnson. True that they did eventually 
settle on another price but we get into the problem of the 
quantity and the quality and you recall Agent Pope's further 
testimony that after Mr. Bryant had left the room, it was only 
then that he engaged Mr. Johnson in general conversation with 
materance to narcotics and then Mr. Johnson left. 

It is the Government's contention, Your Eonor, that 
under the theory of aiding and abetting in this particular 
case, and the testimony that has been heard, the defendant Bryant 
was just as, equally as guilty for the transfer of the narcotics 


at Mr. Johnson's residence or pad or whatever he called it, at 


the time as is Mr. Johnson and Mr. Turner themselves. 


Thank you, Your Honor. 

MR. ADDAMS: Assuming momentarily, your Honor, that 
the rendition of the conversationsis by Agent Pope was verbatim 
and completely accurate, to my knowledge, and I believe Your 
Honor will agree with me, there was no crime in talking about 
cutting materials such as mannitol, which is a sugar extract; 


quinine, which is a medicinal product; or even biank number 


five caps. 
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I thirkthe Court can take judicial notice that eachof 
these three items can be purchased over the counter of a drug 
store without prescription or special order. 

Now, Agent Pope indicated there were large amounts 
they would watch them but not because of any crime the druggist 
was committing. There is no crime to talk about even what the 
price of heroin or other narcotics is going for in different 
cities. 

This is reported frequently in newspapers, newscasts, 
and other sources of public media. 

Mr. Rudy made an analogy to a robbery, Your Honor. 
Three men planning it, laying out the times, etc. We have no 
evidence of planning and laying out a scheme or plan of action. 

In this case, on behalf of Johnson and Bryant. What 
you do have is a scheme by the Government for a plan of action. 

Now, Your Honor, those three robbers, go to 
execute their plan, and one, let’s say Number 1, Number 1 
Robber along the way says I don't want to rob, I don't want 
to get involved in this robbery. Doesn't say anything, just 


leaves. And these two men go forward and either commit the 


planned robbery or any other crime such as housebreaking. 


There is no guilt for either crime of the number one attempted 
robber, or planned robber who left and departed and abandoned 
“the -scheme. So, Iftkewise, in this case, Your Honor, even 

if Mr. Bryant accompanied Mr. Johnson to the hotel room, and 


we will stipulate that Mr. Bryant was in that room, 
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and even if there were an ultimate agreement to purchase one- 


eighth of a kilo for $4500, assuming that is true, there was 
an agreement, and I think Agent Pope testified several times 
that they, the three of them, agreed on Gneetonen for $4500. 
Ten hours later Mr. Bryant has absolutely no connection from 
the evidence of either Johnson or Turner or Pope. 

Mr. Bryant is out of the picture completely after 
12:20 P. M. January 31. 

Now, if Johnson and Bryant -- strike that. If 
Johnson and Pope when it comes time to make the transfer 
complete the original agreement, and if there is a disagreement 
between those two, Johnson and Bryant, anc on-the-spot agreement, 
a change in the original agreement, there's eon there's no 
evidence to show that Mr. Bryant aqreed in any way whatsoever 
to that change in agreement. 

The law is as I understand it, Your Honor, that 
Mr. Bryart has abandoned the original plan, one only one element 
in agreement. If we had a conspiracy, Your Honor, that would 
end it, clear-cut, because there would be no Coors act by Mr. 
Bryant. 
- And I submit the same theory, no overt act to this 
second new agreement should apply under aiding and abetting 
because aiding and abetting requires an overt act. Something 
positive and affirmative and not passive and sitting by or 


abandoning. That that is what we have here, a new agreement 


295 


made at a later time. Mr. Ee of that new 
agreement, he having abandoned the situation. It was between 
Mr. Pope and Mr. Johnson to make their own deal and they did. 

They went back to the hotel room and got $2500 out 
of Mr. Pope's safe. Not one scintilla of evidence from the 
mouth of Yr. Pove that Mr. Johnson may have said well Bryant 
has given me the 0. K. to change the price. None of that. 

Mr. Bryant's name has not been mentioned after 12:20 
P. M., Your Honor, on the 3lst of January. 

THE COURT: The Court is interested, though, in your 
recollection of the conversation in the hotel that Special Agent 
Pope testified to with the defendant Bryant. 

MR. ADDAMS: And Johnson. . 

THE COURT: And Johnson. And that the defendant Bryant 
okayed the sale. 

MR. ADDAMS: For $4500. 

‘THE COURT: I say that he okayed the sale. 


MR. ADDAMS: ‘That is correct, sir. The original 


TEE COURT: You agree on that? 


- 


MR. ADDAMS: I prefece my remarks, Your Honor. 


by saying assuming everything Mr. Pope said was true, and 


that is my recollection: Mr. Bryant left and okayed the 
sale for $4500 for an eighth kilo and then left. 
| "BE COURT: All right. The motion will be denied. 


(21:56 A. 4.) 


had other motions. 

The motion for judgement of acquittal is denied. 

MR. ADDAMS: Yes, sir. 

Your Honor, I would at this time, like to renew the 
motion to dismiss for failure to produce the recorGings mace. 
I will not go intoa length on this, because we have been over 


it before. I would like for the record to cite the appropriate 


authorities. The Withers case cited by Mr. Rosen earlier. 

The rosenberg case which was cited by Mr. shorter, following 
the preliminary matters, and a third case, eeerae 350 Fed. 2d, 
523, a Sixth Circuit case. 

I proffered at the beginning or ane the trial, 
and at the time of my initial motion on this matter just what 
the Government's evidence would show, and I Satiece that the 
evidence has not departed from my proffer. 

The only connection of Mr. Bryant on this matter is 
an uncorroborated rendition of a hotel conversation coming 
from the mouth of a Government witness who in the course of 
ordinary human experience could not help but be prejudiced in 
Saying things favorable to his client, the Government. 

This man is an undercover agent. He is out to make 


arrests. He had some 150 cases or buys prior to this matter. 


He made no attempt to record things accurately relying on his 


memory. At the motion before Your Honor, at pre-trial, he 
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said Iprepared my report the next day. The testimony in open 
court was he prepared it on the 4th, four days ago. Your 
Honor well knows -- 

THE COURT: Four days later. 

MR. ADDAMS: Four days later. 

TEE COURT: Yes. 

MR. ADDAMS: After the alleged conversation talking 
to numerous cther agents, numerous other experiences, perhaps 
working on his other cases. 

Your Honor well knows the scientific principle -- 
maybe it is not so scientific but it is called the scientific 
principle that there is a reverse percentage of ability to 
retain accurately with time. You may remember tle exact ; 
words that I have spoken to Your Honor right now, when he goes 
into chambers for lunch but if I ask Your Honor to remember my 
words exact words, five days later, or you ask me to remember 
Your Honor’s there would be marked difference in the actual 
words that we would speak in trying to recapture those 
conversations. We would change words, we would change context 
we would interpret differently because of the lapse of time, 
and our other experience with other people, independent of our 
own personal prejudice, which we owe to our own client. 

Your Honor has the job of judging and supervising 


trials and making sure evidence is proper, but four or five 


days later, I submit, Your Honor, that the ability to recall 
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diminishes rapidly. 


Now, what is the very best evidence of that hotel 
conversation? That tape ecornge 

There is absolutely no doubt that a tape recording 
was made. Agent Worden said he listened to it. After it 
was over. This is like a sex case, Your Honor. The young lady 
charges a sexual offense against a man. Our Courts in this 
jurisdiction have very carefully said we must look at the sole 
uncorpborated testimony of a victim of an offense of this 
nature, because of the ease of which it can be falsified. 

This young lady by coming forward places herself in the 
public position of righteousness. Her own prejudice may pre- 
vent her from either intentionally telling the truth or sub- 
consciously things may become clouded. The testimony is 


unassailed. There is no way to refute, other than through the 


mouth of a defendant who is not required to testify, her 


testimony. 

The defendant has extremely horrendous burden of trying 
to develop a defense ina sexual assault case. 

Mr. Jones, let me have those Casco 

THE COURT: I am going to send the gary to lunch. 

MR. ADDAMS: Yes. 

THE COURT: Can you make it 1:30 do you think? 

MR. ADDAMS: Yes, sir, it is fine with me. 


THE COURT: O. K. 1:30. 


{[Whereupon, the Jury was excused for lunch.) 

MR. ADDAMS: Our Court of Appeals, Judge Eazelon, 
and Jucge wright, in a dissenting Opinion, in the Wilson case, 
which Mr. Rudy cited, much earlier, for the fact that a 
person can be convicted of a narcotics offense on uncorroborated 


testimony. Parentheticaliy, that case involved a direct sale 


on the street to an agent, Gid not involve an aiding and abetting 


situation where the accused was not present. 

Judge Pazelon, analagous, had the vice squad which 
includes the narcotics squad, to the sex squad, the officer 
shecs his identity. "We have a high incidence of entrapment 
problem. Just as sex charges are difficult to defend against, 
SO are narcotics cahrges.” 

"This is specially true when a delay occurs between 
the transactions and the bringing of the charges, then an 
unsuspecting suspect has to reasons to affix dates in his mind 
to rebut the tire and places.” 

Highly analagous, Your Honor, by the destruction of 
those tapes whether through error, intent -- and I don't rule 
out intent, Your Honor -- just carelessness, those tapes were 
the only positive evidence of what actually transpired in 
that hotel room. They were discoverabel under a number of 
ways; Rule 16 fhas a statement. The Rosenberg case. The Rosen- 
berg case said it also could be considered as another object 


er intangible evidence under 6(b) . And evenvunder the 
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Government's obligation continuing duty to bring forward 


information which samight be helpful to the defendant. 


For whatever reason these tapes are no longer 


available. 

a Mr, Bryant was the one suffering from the prejudice. 
We have igtended from the outset that the tapes would 
exculpate Mr. Bryant in this matter. 

THE COURT: All right. 

MR. ADDAMS: And when the prejudice to a defendant 
is caused by the Government, the Government should suffer the 
loss of their case. The defendant should not become the 
victim of Government omission or positive action because this 
merely encourages the Government to continue that course of 
action. 

Your Honor has under the Jencks Act the inherent 
power -- I shoudl say statutory power -- to dismiss this case 
because of the Government's actions or inactions insofar as 
these tapes go. 

I might just acd&chere that requests were made timely 
for these tapes on June 19 before Commissioner Wertlieb. I 
asked Mr. Rudy for them, who took over the case. I asked him 
conltie tapes on September 9. There was no mention of the 
tapes in Mr. Pope's report. I would presume there were no 
tapes mentioned in Mr. Worden's reports or mr. Rody would have 


told me. It was not until December that there was an attempt 
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to maketo make, an attempt mace to determine whether the tapes 


were available. 

In that regard, Your Fonor, I would like to submit 
an exhibit in connection with this motion. 

It' is a memorandum, which I submitted to Mr. Rudy, 
or Government counsel on September ll, stating ny understanding 
of our discovery conference. 

I'd like to submit that as an item of evidence. 

Mr. Rudy has a copy of it. He never as far as I know, the 
Government never signed the agreement. It is only my 
agreement which I submit to the Court. I submit that, Your 
Honor, to show diligent effort on the part of counsel to 
ascertain whether there were tapes and to have access to them. 
And defendant should not suffer the prejudice caused to him 
because of this. 

THE COURT: All right. 

MR. RUDY: Your Honor, directing myself first to this 
matter of the memorandum Mr. Addams submitted. If I were to 
look into the file at this time, the complete file that I 
have of this case, I would still answer or respond to this 
memorandum in the same way. There are a number of the points 
that Mr. Addams says here, that the Government ims no 
statements, confessions, or omissions made by the defendant 
other than the case in chief which we presented. 


fhe particular point I think Mr. Addams is concerned 
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about is Point 4 of the memorandum. The Government is not 
certain at this time whether certain alleged ontersatton 
involving Defendant Bryant were directly or electronically or 
otherwise recorded, and that is a direct quote. at that time, 
looking over the case, I had before me, I had a5 ass infor- 
mation and that would still hold true today, if x looked over 
my file. There is no reference to a tape recording except 
a reference to merely surveillance being made py the agents 
in the file. 

Be that as it may, Mr. Addams raises the shibboleth 
of the tapes being lost or intentionally destroyed by the 
Government and therefore the case should be dismissed because 
these tapes are not available. 

However, the Government would conten Your Honor, 
that the law can certainly not be that strict in this 
particular regard. | 

I think the Court must look to the parpose for which 
the tapes were initially made, the room that was being busged, 
if that is a word that wishes to be used, or the conversations 
that were being transcribed and the particular fashion and 
circumstances in this case involving the use of ‘these tapes. 

The agent testified, and I am perercing to Agent Pope, 
that he was in that room, and he knew he was going to be under 


surveillance by his own agents. 


The reason why he knew these persons who would be 
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seeing them would be carrying quns or weapons -— which in 
fact it turned out they did have;that he was dealing in a 
highly exritical area involving the use of narcotics; and he 
was an undercover agent, which if known to these agents might 
have imperiled his life. 

Secondly, when you go to Agent Worden who testified 
that the reason this listening device, this TelKit, which I 
assume is a package type of apparatus whereby you can not 
enly listen but record was put into the agent's room for the 
purpose of, not of gathering evidence, not for any corroborative 
" purpese but merely for the purpose of listening to what was 
going on in the room, So they could notify other agents outside 
as to when the @fencants or suspects were going to be leaving 


when they had entered,ané also for the safety of the police 


Agent Worden testified during the pretrial hearing 
that the tape was removed from the room, after it had recorded 
gertain number of conversations. That he did play it once, 
but he did not index it or tab it or in any way put this 
into a special manilla envelope, put it into a safe, or in 


any way safekeep it, and the reason he gave during his 


t to be used for any 


@ra the other hand, you will recall his testimony 


that this was what was done, because since there was an agent 
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in the other room, there was no necessity to have this tape to 
be used as evidence to corroborate their own agent as opposed 
to an accomplice, who Your Honor must give an instruction that 
an accomplice' testimony is to be looked upon with caution 
and so forth. So this was the reason why the tape recording 
was given no particular significance. Was not logged in. 
| 
Now, the Government can only contend that had the agent 
had this recording, he certainly would have put it in his 


report at the time the report was made, which, if the testimony 


is to be closely examined, the report concerning this whole 


‘transaction was made prior to the alleged disappearance or 
destruction of this particular tape. 

There is no evidence to indicate Seeasens Pope 
ever heard this tape or that he asked to hear it or that 
Agent Worden suggested that he should hear it. ‘There is no 
testimony that Agent Worden deliberately destroyed this tape 
to hide evidence which might be favorable to the accused. 

I only raise this query: Had the building where this 
tape had been stored had it burned down five days after the 
offense had taken place we would be in exactly the same 


position. 


Now, the defense may say there is a possibility 


that the Government's negligence burned down the building that 
burned down the tape, and therefore the case should be dismissed, 


but I do not think this would be analagous, and true. They 
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say through the Government's negligence these tapes are not 
here. 
However, the Government contends based on the testimony 
of Agent Pope, the statement or the report he submitted, which 
the Gefense counsel has is proper in use in cross examination 


and represents a report as to what exactly took place in that roo 


given and reduced to writing soon after the actual event took 


place. 
We have the testimony of a surveillance agent that 
these persons were there and this corroborates Agent Pope's 
. story as to time, the place and circumstance. 
The Government would contend that the case should not 
be dismissed for this ground. 
Thank you, sir. 
._ HE COURT: All right. 
Mr. Addams? Anything further? 
MR. ADDAMS: Your Honor, I will be very brief in 
rebuttal. 
THE COURT: Let me ask you this, Mr. Addams: Aren't 
you impressed with the credibility? 
MR. ADDAMS: With what, Your Honor? I am sorry. 
THE COURT: With the credibility of the fact that the 
tapes were in existence? 
MR. ADDAMS: Your Honor, I think it is unfair to ask 


me to comment on the credibility of a witness, for the 
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opposition. I will say Min, Sec Honor, in that regard. 
Once the tapes were made, they did not have to make them so 
they say, but once they wre made. : 

THE COURT: In other words, you wouldn't know that 
they were even made. 

MR. ADDAMS: If they intentionally lied, yes, sir, 
that is true. I would not know that. That woulé ahve to be 
an intentional fabrication and lie, perjury. 


THE COURT: So, don't you feel that they were 


consistent in saying that they were lost or misplaced? 


MR. ADDAMS: No, sir. I think, again, you are asking 
me to make an unfair comment on his testimony. . 

THE COURT: Well, I am asking for some help and 
assistance. . | 

MR. ADDAMS: Sir, I feel, I am not looking at the 
intent of what the Government did. I am not accusing the 
Government of any wrong intentional wrongdoing, and I want the 
record to clearly reflect that I cast no intentional accusation 
of wrongdoing on Nr. Rudy. But there was an awful long tine 
between January 31 and September 19 or when the Government -- 
September 9. And then, December 11, when there were several 
opportunities for the Government, where the Government knew we 
were after these tapes, and there has been no evidence that 
they made any attempts whatsoever to preserve them. I only 


submit that whatever agent Worden aid, whether it was intentiona 
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whether it was accidental, whether it was through ignorance 
if you,willmisquidea or unguided:action, because they did not 
consult with the United States Attorney saying what should I 
Go with these tapes. Noen of that. I don't care how it 
happened. If it happened ina thunderstorm or fire, it did 
happen; and it happered through no fault of the defendant. 

THE COURT: Well, Mr. Addams, the Court feels that 
you have your position clearly on the record. 

MR. ADDAMS: Yes, sir, I realize that. 

TEE COURT: And the Court will deny the motion to 
dismiss the indcictrent. 

MR. ADDAMS: And I say for the record, Your Honor, 
that I do appreciate your giving me this extended opportunity 
to make the record. 

@RFE COURT: All right. 

MR. ADDANS: Your Honor, the other three points are 


relatively short although not insiqnificant. I will make 


these motions without substantial argument because all my 


arguments have been made you might say. 

I move to strike all testimony in which Johnson 
allegedly said something about Mr. Bryant, i. e., Mr. Pope said 
Mr. Johnson said, hearsay one,that Mr. Bryant was his man. 
There is no evidence that Mr. Bryant was in the presence of 
Mr. Johnson. ‘The remark is prejudicial to Mr. Bryant. TI 


make that, use that as one example and I do not make any 
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arguments on the point other than they are prejudicial and 
double hearsay statements against my client. : 

THE COURT: All right. 

MR, ADDANS: The next motion, Your Honor, is to strike 
all of the testimony or to renew a motion to perixe all the 
testimony of Agent Pope under specifically the once Act, 
where the Government's failure to maintain significant evidence 
whether significant to the Government in an inculpatory manner 
or significant to the defense in an exculpatory nature. The 
Government's duty is to preserve that evidence for either 
‘ gide to use. 

I move to strike all the testimony of agent Pope. 
THE CouRT: And that motion has already been mace? 
ADDAMS: I presume, Your Honors denying it? 

COURT: Yes. I say -- 


ADDAMS: Yes, Sir. 


THE COURT: (continuing) -- you have already made the 


motion. It is already on the record. 

MR. ADDAMS: I wanted to bring it again, Your Honor, 
because Your Honor had the opportunity to hear Agent Pope under 
vigorous cross examination by my co-counsel. 

THE COURT: Yes. All right. And it will be 
denied. 

_MR. ADDAMS: I made a motion to dismiss this matter, 


Your. Honor, on the ba-is of unreasonable delay between the 
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@ate of arrest, January 31 -- excuse me -- date of offense, 
January 31, and date of arrest, April 13. I made it 
principally uncer Dansey (phonetic) and Ross. And Ross went 
off I believe on the fact that the Government's case was fairly 
weak and that there was prejudice to the Defendant Ross. 

In this case, insofar as Bryant goes, Your Honor, it 
will be hard to stretch the characterization of evidence to 
say that the evidence against Mr. Johnson, excuse me, Mr. 
Bryant, is strong. It is in fact weak. And the prejudice, 
of course, Your Fonor, imuring from the lack of tapes which could 
help him is also very strong. 

Purther, even if there were no tapes of any kind 
10 weeks later to reconstruct a conversation he had in a hotel 
room would be literally impossible other than to say we 
talked about the Hrds and the bees or the baseball game or 
things of that nature; exact language, which is significant 
in a case of this nature is lost forever. 

THE COURT: Mr. Addams, with your experience and the 


Court feels that you are a competent counsel, if the recording 


was made you wouldn't use it anyhow, would you? 


MR. ADDAMS: I don’t know, Your Honor. 

{HE COURT: I say ordinarily. 

MR. ADDAMS: It would depend on what was on the 
tape, Your Honor. I can't make a blanket statement on that. 


THE COURT: Yes, all right. 
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And the motion will be denied. 
MR. ADDAMS: And, Your Honor, I renew ny motion to 
sever. Your Honor denied it at the beginning of the trial 
but as Your Honor knows betta than I, the Court has a continu-~ 
ing duty to sever one defendant from another when it appears 
that prejudice will result to one of the defendants because of 
the nature of the evidence. 
It cannot be doubted, Your Fonor, perhaps I shouldn't 
say that but at least insofar as I am concerned, The 
Court may feel differently. There were two @ifferent defenses 
“$n this case. Three different defenses, as a matter of 
fact, for each defendant. 
THE COURT: The Court recognizes that. 
MR. ADDAMS: And, Your Fonor, the evidence is 
weakest against Mr. Bryant or Mr. Turner. I don't know in 
which order, but it is weakest against those two and jurors 
are ordinary human beings, Your Honor. There is guilt by 
association problems. There's spill-off from some of the comment 
which were made by Mr. Pope, and some of them were stricken from 


the record but there were indications of other associations 


if you will of contact between Mr. Eryant allegedly and Mr. 


Johnson. My client should not —— 
THE COURT: Putting it another way, there was 
testimony between Mr. Johnson -- 


MR. ADDAMS: And Mr. Pope. 
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TEE COURT: And Mr. Bryant. 

MR. ADDAMS: No, sir. There is no testimony ketween 
Johnson and Bryant other than the hotel room conversation. 

TEE COURT: That is what I say. 

MR. ADDAMS: There are other references -- yes, Sir. 
You are correct. There were other references by Johnson allegedl 
to Pope but no other references to Bryant and Pope. 

Now, if the Jury feels very disposed -- 

THE COURT: Well, let’s put it very clearly. 

There is no question that, insofar as the evidence 
is concerned that the Special Agent testified that Mr. Bryant 
authorized, the didn't sell? 

MR. ADDAMS: That is correct. 

TEE COURT: And the testimony was that from there 
on, it was taken up by — 

MR. ADDAMS: Petween Johnson and Pope. 

{EE COURT: Yes. 

MR. ADDAMS: Yes, sir. 

THE COURT: So that the Court recognizes your 
position, and the- motion will be denied. 
va MR. ADDAMS: Very well, Your Honor. I have 
no further matters before the Court. 

THE COURT: All richt. 


- -yR. SHORTER: Your Honor, for Mr. Johnson, I am 


brought back fo this matter of the missing tape reco-ding. 
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This is a vital piece of defense evidence and I feel 


that nothing but suspicion about the disappearance of this, 


these tapes, and I cannot be asccharitable as “ur. Addams was 
in trying to ascribe the motives as to why the tape is missing. 

It is vital evidence, Your Honor, ané ry suspicions 
is deepen when I realize that if it contained verbatim or 
even nearly verbatim what Agent Pope said was on the wire re- 
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cording, or on the tape recordings, I think we would have, I 
think we would have had them here in the courtroom and the fact 
_ that they aren't here, when handled by trained experienced 
narcotic agents, rakes me extremely dubious about wny they are 
missing, andI would submit, Your Honor, that the use of these 
tapes is very essential to the cross exanination of Agent 
Pope, very essential to the furtherance of defenses in this 
case. 

And I think we had a clear and absolute right to 
have these tapes available before trial and at least during 
the trial and the failure of the Government to produce these 
tapes, makes it manifest that due process has not been 
accorded myclient, Mr. Johnson, and I feel tht in that posture, 
Your Honor, that you are required to grant the defendant a 
judgment of acquital, and I think you should eacn back and 
strike all of -the testimony of Agent Pope from the record be- 
cause of this deficiency in the protection of ny client's 
rights, and in doing so, Your Honor would be compelled to 
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gxant my cefendant judament epee aoe 

RE COURT: And you incorporate also all of the 
remarks made by Mr. Acdams? 

MR. SRORTER: I do, Your Honor. I do, Your 
Honor, except the one where he said that Mr. Rudy was not 
derelect. I think Mr. Rudy was slightly derelect in not 
taking steps as the Government counsel in this case to 
preserve these tapes. 

I think when Mr. Addams files his first motion, 
Rady had a duty to determine where the tapes were and to 
‘safeguard the taves. And not wait until December, sometime 
in December, or two Gays before this trial, and tell Mr. 
Addams that the tapes were not available. I think that it -- 

TRE COURT: Mr. Shorter, you feel that everything is 
on the record? 

MR. SHORTER: Do I feel that what? 

HE COURT: Everything is on the record? 

MR. SHORTER: Yes, sir. Do I feel that everything 
is on the record? Oh yes, yes, sir. I also, Your Honor, would 
move for judgment of acquittal on failure of the Government 
to establish the necessary link between the purchase and the 
chemical analysis that we heard testimony about. 


I think there is a glaring hole in the Government's 


order of proof. I think failure of the Governte@nt to prove 


what happened to the narcotics from the time they wre allegedly 
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purchased until the time thatthe chemist examined them, and 
assuming that they are the same narcotics, creates a very very 
big deficiency in the case, for which Your Boner should grant 
the defendant Judgemat of Acquittal. 

THE COURT: All right, and the susttens will be denied. 
MR, ROSEN: The last I would make is just to join 
in Mr. Shorter's remarks and adopt them for Mr. Turner. I 
would make this Conan I think the derelection is not just 
on the part of Mr. Rudy. I think it is purposeful conduct on 
the part of Agent Worden. TI have had other aes with Agent 
“Worden. i: 
MR. RUDY: Your Honor, I object to this. What 
happens in another case is not material to this case. 


MR. ROSEN: Just wait until I finish and shut up. 


THE COURT: Wait just a moment. 


MR. ROSEN: I am going to get courtesy fron the 


prosecutor. 
THE COURT: You conduct yourself in a proper manner. 
MR. ROSEN: I have had cases with Agent Worden, 
and Agent Worden testified before you as to the cops way 
he ‘takes notes and prepares a case for trial. I think it is 
not as Your Honor has stated an ordinary nartotice sale. This 
is a substantial quantity involved. 
Your Honor is fully acquainted with the facts, and I 


think it is a particularly vital fact that woe vital testimony 
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as this tape mysteriously disappeared since January. And I 
think the Court ought to look at it in that manner. 

PEE COURT: All right, the motion will be denied. 

MR. ADDAMS: I would like to make closing remarks. 

I would adopt all of the points propounded by Mr. Rosen and Mr. 
Shorter insofar as they benefit my client. 

TEE COURT: All right. That will be granted. In 
other words, all of the points brought up by all counsel will 
be considered. It will be part of the record. 

MR. ROSEN: Your Honor, may I inquire as to what time 

. we will adjourn this afternoon? 

THE COURT: Yes. 1:30. 

[Discussion off the -record.] 


[Afternoon session follows] 
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AFTERNOON SESSION 


(Out of the presence of the Jury.) 

MR. ADDAMS: Your Honor, I have tio Merneaced 
instructions. I don't know if this is ‘the ce time to sub- 
mit them to you or note 

THE COURT: All right, what are oor 

MR. ADDAM The first cne is Defendant's requests -- 
should I wait until after all the evidence, your Honor -- 
misht be more appropriate. After the defenéants close. 


THE COURT: The point is we will have to excuse 


the jury. Put it on the record. 


MR. ADDAMS: With respect to Defendant Bryant, you 


are instructed that because the only evidence of sudstance 
against him is the uncorroborated testimony of Agent Pope 
of what transpired in his hotel room approxirately noon on 
January 21, 1959, you my scrutinize his Aocsimsae very 
carefully because of the extreme difficulty with which 
defendant Brant had in defending against eoncraces and 
refuting said agent's testimony especially clyiess of the 
long delay between the alleged defense and defendant's 
arest and in view of the danger or falsification. 

Let me back up. I am going to have Agnt Vorden 
testify as to the date of arrest. 


THE COURT: ‘That will be denied. The Court does 


not comment on evidence. That is up to the counsel. 
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MR. ADDANS: Very well. 


All risht, I will submit this one then. 

With respect to the defendant Bryant, there has been 
evidence that electric recordings were made. The allezed 
conversation participated in defendant Brant and Agent Pose 
but thet said recordings were not available for use at this 
trial through no ult of defendant Bryant. You are instructed 
that said recorsinss are best evidence of what transpired 
in any such conversation because of the unavailebility 
of saicg recording because of the actions of the Government 
you ray draw inferences tnat were said recordings avaiiable 
they would be adverse to the Government and favorable to 
Gefencant Bryant. 

THE COURT: Theat will be denied. 

BR. ADDAMS: Very well, your Honor. 

THE COURT: All right, ready for the jury? 

Counsel, you can all come up here for a second. 

AT THE BENCH 

THE COURT: This doesn't have to be on recorc. 

MR. RUDY: Your Honor, after the jury comes in the 
Governzent woulé like to again move for the 4ntroduction of 
the evidence since this was not on the record in the presence 
of the jury at the time that it was done and also rest its 
ease formally before the jury. 


THE COURT: Yes, ail right. 
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MR. RUDY: In addition, I understend lr. Addams is 
going to’ call Agent worcen. I just wish to point out that 
this is Mr. Addams' witness and the leading question is 
not permitted on direct examination. 

MR. ROSEN: Unless he makes him a hostile witness. 

MR. RUDY: I understand that. 

THE COURT: And you wen't have any trouble. 

ER. ADDAMS: Very well, your Honor. 

THE COURT: Do you want an instruction on the fect 

client does not take the stana? 

MR. ROSEN: I do. 

MR. ADDAMS: I would lixe to use Ena aaeruseion 
and add if your Honor will consider a phrase, that he does not 
have to prove his ‘innocence. 

THE COURT: That will be siven. Tt will be siven 
in the general instructions. That part. 


What about you? 


MR. SHORTER: Yes, sir, I want that. 


NR. ROSEN: I want that instruction. 

THE COURT: All of you want it? 

MR. ROSEN: I am also going to ask for the instruc- 
tion on impeachment by prior inconsistent statements of 
Agent Pope and as I <= 

THE COURT: And what are they -- 


MR. ROSEN: Well, if you can recall, number 1, was 
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mainly a time limit as to how long he stayed there, that 
er held the paper bas at the preliminary hearing, it 
was adout a second. In court it was three minutes and Mr. 
S$ added I would certainly ask for it. 
On two different occasions Mr. Addams 
ipt yesterday and he mentionec on two different 
occasions preliminary nearing et the earlier nearing. 
° THE COURT: Iwill give it, but I will not refer to 
what it is. 
No, but I would asx for the instruction. 
I think the jury is sufficiently sophisticated enoush to 
recall uhat the testimony was. I would also ask fora 


curetive testimony, relative statements introduced by Mr. 


Jehnson and Agent Pope «hich have implicated Mr. Turner. I 


think the jury should be admonished. they cannot eccept that™ 


as substantive facts azainst Mr. Turner. In other words, what 
Er. Johnson says cannot be used in evidence against Nr. Turner. 
It only goes to the question of Mr. Eoarsontis statements to Mr. 
Pope. 

THE COURT: All right. The Court intends to instruct 
the jury that each defendant is entitled to separate considera- 
tion and just as though we were trying three cases at one 
time. 

Now, the Court -- 


MR. ADDAMS: I would note for the record ~-- my 
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objection to the aiding and abetting instruction for the 
reason emdodied in my motion prior to lunch. 

MR. ROSEN: Your Honor, I would also object to that. 

THE COURT: That will be denied because I dicn't even 
think you were objecting. 

MR. ROSEN: As I stated in the motsoniitor acquittal, 
I don't regard Mr. Turner's driving someone or hold a pepper 
bag constitute aiding and abetting. I would not object to 
giving it. 

THE COURT: Let's get started. 

(Whereupon, at 2:00 p.m., the jury Ene and toox 
their seats.) 

(Defendants present.) 

MR. RUDY: Your Honor, at this time the Government 
will move to reczive Government's Exnibit 1 into evidence. 

THE COURT: It has been objected to but it will be 
received. Number 1 was -- 

MR. RUDY: That is the narcotic described by the 
chemist as heroin and aiso identified by Mr. Pope. 

THE COURT: All right. : 

MR. RUDY: Your Honor, the Governzent has no.further 
witnesses to call or evidence to introduce,and rests its case 
at this time. : 


THE COURT: All right. 


MR. ROSEN: Your Honor, on behalf of defendant Turner, 


é 


the defencant also rests. 
TEE COURT: All right. 
(whereupon, the document referred 
to, previously marked Government’ 
Exhibit Neo. 1, was received in 
evidence.) 
NR. ADDAMS: Your Honor, on behalf of Defendant 
Bryant my we have Agent Cary Worden, please? | 
THES COURT: All right. 
whereupon, 
GARY G. WORDEN 
was called as a witness on behalf of Defendant Bryant and, 
raving been first Guly sworn, *as examined and test ified as 
follows: 
THE COURT: You may proceed. 
DIRECT EXAMINATICN 
BY #R. ADDAMS: 
Thank you, your Honor. 
Will you state your full nace, please, sir. 
Gary G. “worden. 


Are you exployed by the United States Government? 


In what capacity, sir? 


A 
Q 
A Yes, sir, I an. 
g 
A 


Special Agent with the Bureau of Narcotics and 


Dangerous Drugs. 
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And is your office located here in vashington? 
A Yes, sir, it is. | 
Q And in the chain of comand, if you will, what 
pos ition do you hoid in the Washington office? 
A At the present time I am Group Supervisor 
acting capacity. 


4 Q Were you a Groun Supervisor on January 20 and 21st 


of 1959? : 

b No, sir, I wasn't. 

Q what was your position then, sir? 

A Special Agent. 

Q Now, you are aware, are you not, that there is 
in progress here a trial which is accusing Mr. Bryant, Mr. 
Jchnson and Mr. Turner of certain offenses involving narcotics? 

A Yes, sir. 

Q Now, sir, were you involved in connection with that 
case at ali involving these three gentlemen on January 20th 
through 3ls* of 1959? 

A Yes, sir, I was. 

Q And did you happen to have occasion to be ina 
hotel room on January 31st, specifically the Holiday Inn Hotel 
at kashington, D.C. at 15th and Rhode Island on January 21, 
1969? 7 


A Yes, sir. 


Q And do you recall what room you were in? 


“>. ~ 
o »§ 
t was in 5035. 


50S? 
And were you in charse of this investigation? Were 
you the local asent in charge of this case? 
A I was the senior agent, yes, controlling the case. 
Q In other words, you supervised other agents involved 
in the case? 
A That's correct. 
Q Did you yourself rent this room or cause the room to 
be rented? 
A Tne room I was in? 
g Yes, 502. 
A Wwe cicn't rent the room. Arrangements were mace 
with the mazement of the hotel to use the room. 
Q I see. 
were you in more than one roon? 
A Ve were using the one room; Special Agent Pope ‘was 


using another roon. 


Is that Special Agent Pope from Detroit? 


Vhnat room did he use? 


Q 
A That's right. 
Q 
A 


He rented 607. 
Q Were you using your room in conjunction with Mr. 
Pope using his mom together; it was a joint venture in 


effect? 
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Yes, sir. 
MR. RUDY: Your Honor, Mr. Addans has been instructed 
on the line of questioning in this matter. | 
MR. ADDAMS: We are merely conducting questions, your 
Honor, to set the scene. : 
THE COURT: Just refrain froa any leading questions. 
MR. ADDANS: Yes, Sir. 
BY WR. ADDAMS: 
Q Now, Officer, on January 21, approxisately noontine, 
1959, did you have occasion to be in Room S092 
A Yes, sir. 
Q To your Knowledge, personal epee was Agent 
Pope in Room 607 or the room next door? 
A Yes, sir, he was. 
Q Now, would you tell us the physical proximity of 


these two rooms and how they are connected, if they @re? 


A The two rooms are side by side and there is a 


connecting doorway between the two rooms. 
Q Connecting doorway lixe you open both doors, you could 
walk freely from 508 to S07, back and forth? | 
THE COURT: 605, isn't it, and 607? 
MR. ADDAMS: I believe this Officer said 608 and 607. 
Agent Pope said 605. 
MR. RUDY: Your Honor, Mr. ooemsrics testifying 


exactly what he was warned about before. 


. 
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THE COURT: All Tight. 

SY MR. ADDANS: 

Is it your testimony, Agent Worden, tmt it was 

and S03, connecting rooms? 

Yes, the rocms were connecting. 

Tnank you. 

Now, were the Goors open? Could you freely walk from 
> 


each 


Yes, sir. 


Yes, sir. 


Without going into a hall? 


rocs? 

A 

Q From one room to another? 
A 

Q 

A 


Yes, sir. 
Q On January 21, at approximately noontine to your 
uynowledze, was Agent Pope in Room 507? 
A Yes, sir. 
And who was he in that room with? 
At noontize? 


Or just shortly after. ‘Let's say between noon end 


From what he told me aftervards he was in there 
sith Mr. Bryant ané Mr. Johnson. 
Q To your own personal knowledge do you know that he 
was in there with other people? 


& Yes. 
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Q And how do you xnow that, sir? 


A Because of a conversation tit was taking place in the 
other roon. 
Q You don't know the names -- 
MR. RUDY: Your Honor, Mr. Addams vas instructed by 
the Court. 


BY MR. ADDAMS: 


How many people were in that room Mr, worden, do you 


Three, as far as I know. 
Agent Pope was one? 
That's correct. 

And two other people? 


That's correct. 


Male. 
Male? 
Yes, sir. 


Have you subsequently learned their Sgentity? 


A 
Q 
A 
Q 
A 
Q Were they male or female? 
A 
Q 
A 
Q 
A 


Yes, sir, I have. 
Q And what are their names now that they have been 
identified to you? 
A Herbert Johnson and Carlton Bryant. 


Q So when you were in Room 603 was Mr. Pope, Mr. 


Johnson and Nr. Bryant «- now, sir, how did you know there were 
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people other than Agent Pope in that room? 

A Because -- 

Q How Gid you know that in Room S507 there were two 
peovle in that room in addition to Agent Pope? 

A Because the conversation that toox place. 

Q How cid you know what conversation toox place? 


A Beceuse the conversation was maitored. 


Qe And how was it ronitored? 
A 


It was monitored with the use of a tape recorder 
and a microphone. 
And physically how was the equipment set up? 
The tape recorder wes in ny room. 
Meaning 602? 
&. Tne microphone was placed with a plastic tubins 
the “211 into tne acjoining motel room or notel roon. 
Meaning Agent Pepe's room? 
That’s correct. 
Q Ang was there a nole in the wall to accommodate this 
plastic tubing? 
Yes, sir. 
vias there a hole in the wall to accommodate: the 
tube? 
‘ 
I placed a hole in the wall. 
Did youplace a hole in both walls? 


Yes, sir. 


3c] 


Q Do you recall when you made that hole or holes? 

A I am assuming it was on the 20th of January; 
January 20, 1959. 

Q I see. 

Now; you say there «was a tape recorder and a tepe 

}-- excuse me, a micropnone? 

A That's correct. 

Q Mechanically, how was the microphone connected to 


the tape recorder? 


A With a microphone wire and cord plugged into te 


tape recorder. 
Q And you say you monitored the conversation? 

MR. RUDY: Your Horr, the witness nas already testi- 
fied to that. Again Mr. Addams is using his latitude. 

MR. ADDANS: Your Honor, that “as an introductory 
phrase. I was leading into a question by that introductory 
phrase. 7 
MR. RUDY: Your Honor, I am afraid we will never set 
through the introductory phrases. 

MR tt: read the last question, please. 

(The reporter read the last question.) 

BY MR. ADDAMS: | 

How did you do this monitoring, Agent? 

With an earpiece or earphone. 

And that was connected where? 


2 


¢ 


8 Sie 
Into the tape recorcer. 
And you heard 211 the conversetion invdving Mr. Bryant 
ars Mr. Pope? 
A i listened to the conversation. I don't recall 
whether I listened to the entire conversation. 
Q Ang while you were monitoring the conversation was 
the conversation beings recorded on tave? 
A Yes, sir, it was. 


Where are those tapes today, Agent Worden? 


Q 
A I don't xnow. 
g 


tiell, “hat happened to them after January 21st, 
let's say, after 12:20, wnat happened to them; January 21st? 
A Tne tape «as taken, I don't “ow when, the 21st, 
4{t would heave been provably the first or the ‘second, to my 
office. 
Q To your office? 


Tnat's correct. 


a 


And did you physically do this? 

Yes, sir. 

And 60 you mow where you put them in your office? 
I Gon't recall. Possibly placed them in my desk. 
‘Did you ever play the tape back? 

Yes, sir. 


You listened to it? 
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Yes, sir. 
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Did you ever play it back for Mr. Pope; Agent Pope? 

I don't recall whether he heard the tape or not. 

You don't know one way or the other? 

I don't recall. 

MR. RUDY: Your H¥nor, again Mr. Addams is charecteriz- 
ing the evidence and leading. I have to comply with certain 
mes of evidence; certainly Mr. Addams should fice to comply 
with the same rules. 

THE COURT: All right. 

MR. ADDAMS: I will ask the question, another way. 

BY MR. ADDAMS: 

I will ask the question, Agent worden, this ways 

Do you know whether Agent Pope heard the tapes? 

I do not knox. : 

Is it possible that he heard the tapes? 

MR. RUDY: Your Honor -- | 

THE COURT: Mr. Addams, anything is possible. 

BY MR. ADDANS: 

Could he have heard the tapes? 

MR. RUDY: That is the same question just asked a 
different way. I might have heard the tapes, your Honor; you 


might have heard them. 


BY MR. ADDAMS: 


Q Did you ever give the tapes to Agent Pope? 


A No, sir. 


8 ar 


Q To you know if any of your agents you were super~ 
vising gave the tape to Agent Pope? 
t to ny knowledge. 
you turn the tapes over to anyone else? 
RUDY: Your Honor, I am goxy to object again. 
we approach the bench? 
TE COURT: No. The objection is overruled. The 
witness may answer. 
BY UR. ADOAMS: 
Q Tne question was: Did you turn the tapes over to 
anyone else? 
A Not to ry xmowledge. I don't recall turning them 
over to anyone. 
eC Tnen to your test recdlection then you placed the 
tapes in your des draver; is that correct? 
A Yes, sir. 
Q And you had -=- let ne strixe that, Madan Reporter -- 
Who had custody of the tapes if you will, trom 


January 21 at noontime until the tire you placed them in your 


I am sure I probably did myself. 


And following placing the tapes in your desk, 


recall when the next tine you ever:saw the tapes? 


A No, I don't. 
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Do you ever recall seeing it again? 

I don't recall. There was no need to! xeep the tape. 

Was your answer, sir, you don't recall? 

I don't recall when I saw the tapes. 

Ever see them again; do you recall oe strixe that. 

Have you ever re-used that tape on another machine 
agen the same machine in another case? : 


A It is possible that I re-used the tape. I don't 


recall what happened to the tape. 


'Q And do you xnow where they are today? 


A No, sir, I do not. 
Q Following the converstions on ee R1lst, did you 
make any attempts to save the tapes? 2 
A No, sir, I did not. 
Q Did you ever call a U.S. Attorney to ascertain 
whether you should save the tapes? 
A No, sir, I did not. 
Q Now, sir, do you know to your own engeteone when 
Mr. Carlton Bryant was arrested in connection with this case? 
A Yes, sir, he was arrested on April 13, 1959. 
MR. ADDAMS: No further questions, vous Honor. 
THE COURT: Any further questions? : 
. MR. SHORTER: Your Honor, I do propose to question 
this witness on behalf of Mr. Johnson.in an entirely different 


vein.than.Mr. Addams ks been questioning hin but relative to 


ry 


Shall I do it at this point? 
Yes, you may proceed. 


URTHER DIRECT EXAMINATION 


Q ‘i Worden, were all of the conversations that occurred’ 


in Mr. Pope's room on the 20th and the 21st mechanically 
recorded on this tape recorder that was in your room? 
A I don't mox nhether’21l the conversations were or 
not. I con't know. 
ec Do you recali that on the evenings of the 20th 
that there were txo other persons in the room with Mr. 
Johnson allesediy -- I am sorry, with Mr. Pope, allegedly 
Mr. dohnson and a Mr. Gary? 
A Yes, sir. 
Tnat vas on the 20th? 
Yes, sir. 
A Yes, sir. 
Q Now, to your recollection were those conversations 
recordec? 
A I don't recall whether they were or not. The machine 
was in the room at that tire. 
q Ang it was working? 


A Yes, sir. 
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Q Incidentally, was there not @ -- were there not four 
persons within the room at the time that Mr. Gry and Mr. 
‘Johnson and Mr. Pope were there? 
A I don't recall. I don't -- 


2 Did -you see Delores Snipes on that perticular evenings? 


A I don't recall whether I saw her on that evening. 


Q Wasn't she in Mr. Pope's room on that night? 
A 


She was in the room on the 20th. I don't recall 

whether she was in there at the time you ere talking aoout. 

Q Wasn't she in there when Mr. Johnson was in there 
and Mr. Gary was there? 

A I cont recall. I don't have informeltion on that. 

Let me ask you this: Ton't you ren ebeT when you 
were monitoring all the conversation that wes taking plece and 
Miss Snipes was in the room? : 

A Again I don't recall. 

Q Did you ever tell Miss Snipes between the time 
that Mr. Johnson and Mr. Gary left the room that she shouldn't 
play the television so loud so you could set all the conver- 
sation? 

A Again I don't recall this. 

Q You don't recall that? 

A No, sir, I don't. 

Q You don't recall talking to Miss Snipes after Mr. 


Johnson had been in the room? 


WOK 
wud 
A I don't recall when I talked to her. 
Q Who arransed for Miss Snipes to be there that 
nisht, sir? 
A I Gon't known whether I did or Asent Pope did. 
Q She was your informant, wasn't she? 


TR. RU Your Honor, I will object to this. This 


55 more cross-examinetion by Mr. Shorter, rather than direct 


SR. SHORTER: Well, I will ask the questions in a 
iittle =ore friencly tone. 
BY MR. SHORTER: 


Q kas she your witness? 


MR, RUDY: They are friendly. I will say this is a2 


witness calied by the defense and there is a correct way of 
not beins questiones. 

BY MR. SHORTER: 

who invited Miss Snipes to the room that nee? 

I don't recall. 

You don't mow how she got there? 

I don't recall. 

Mr. Pope had just come in from Detroit, hadn't he? 

He care in on the 20th, that's correct. 


He didn't kmow vihere to reach Hiss Snipes, did he? 


iI believe that we both had the telephone number for 
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MR. RUDY: Your Honor, may we approach the bench, 
please? 
THE COURT: All right. 
AT THE BENCH 
MR..RUDY: Your Honor, derense eomrael is usinz 
leading questions on a witness called by the defense ené the 
Government objects to it. : 
MR. SHORTER: He isn't exactly a friendly witness. 
THE COURT: But you haven't announces that he isn't. 
MR. SHORTER: Maybe it is the way he approached 
narcotic azents, end I will xeep this in ny mind he is ny 
witness, and I will ask him questions and I would ask hin as 
I would any direct witness. 
IN OPEN COURT 
BY MR. SHORTER: 
Q Well, is it your testinony that you have no knowledge 


of how Miss Nipes got into the room? 


A I don't recall how she got there that night, no,. sir, 


I don't. 
Q You hag arranged to give Mr. Pope a sum of money 
in connection with his stay here, did you not? 
A For the purpose of making purchase, yesk 
Q We are talking about a sum of money Did you give 
him something else? Did you give him any nareoties paraphernalia 


A On the 20th? 
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Yes, sir. 
No, sir. 
You dicn't sive hin any quinine or mannitol? 
Net that I recall. 
memory dim now about what happened on that 


sir? 


pers 


have any recollection of giving him any 


write a report concerning this? 

Yes, sir, I did. 

Do you have the report with you? 

I don't have it up here. 

De you have it here in the building with you? 

t is in the file. 
Is it this long envelepe I saw you 

lave «ith “ir. 

FR. RUE I will turn over to wir. Shorter a copy 
of the report, your Honor. 

PR. May we have the Court's indulgence? 

Taz Z Yes. 

MR. RUDY: Your Honor, perhaps we could have the 
report of Agent worden marked? 


THE COURT: It «ill be identified. 


THE CLERK: Put it in as the Government's exhibit -- 


3= COURT: All right. 
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THE COURT: Ladies and gentlemen of the Jury, the 
Court would like to inform you -- : 
THE CLERK: Defendant's Exhibit Number 2 -- Defendant 
Number 1's exhiodit. 
Whereupon, the docuzent referred 


to was narxed for identification 


as Defendant Johnson's Exhibit 


No. 2.) 

THE COURT: Ladies and gentlemen of the Jury, when 
papers are marxed for identification they are not in evidence, 
they have to be moved into evidence at a later tine. 

MR. RUDY: Your Honor, perhaps Hr. Shorter would 
ike some more time to examine the Gocunent. ! 

MR. SHORTER: It 1s very lengthy. 

MR. SHORTER: Could Agent Worden be admonished not 
to speak with anybody? 

THE CCURT: He has already been advised.. 

(A brief recess was taken.) 

THE COURT: Back on the record. 

(The Jury entered the Courtroom and took their 
seats.) 

(All the defendants present.) 
THE COURT: All right, gentlemen. 
BY MR. SHORTER: 


When Special Agent Pope came to Washington on the 
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he went directly to the motel, did he 


Yes, he went to the motel. 

Ang previous arrangements had been mace for the 
Roons $97 and €05, had there not? 

That's correct. 

Q And had you meade those arrangements with the manazse- 
rent of te hotel? 

A Yes, sir, I had. 

Q So Agent Pope went to moon 697, Geposited his be- 
lonsings, I guess, and shortyy after that he had a meeting with 
you and the other asents from the Washington Field Office, did. 
you not? 

A I Gon't recall where we hed a meeting at and it 
seems lixe one of the azents picked him up at the airport on 
the vay in prior to going to the motel room. 

Q hat you did was make some preparations with Agent 
Pope relative to this assignment he was on; correct, sir? 

A That's correct. 

Q And did you not maxe plans or prepare plans, make 
arrangements for Agent Pope to get in touch with Mr. Johnson 
and have Mr. Johnson come down to the motel? 

A Plans for lire Pope to call Mr. Johnson; that's 


correct? 


Q Is it correct to say that with Agent Pope you mak | 


) ' 
/ 
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plans, plans were formulated for Agent Pope to contact 
Herbert W. Johnson and rave him come over to the hotel and 
meet with Agent Pope. Is that a correct statement of ula t 
the plans were all about? : 

A That's correct. 

Q At the time these plans were being mae vas Hiss 
SEUSS present? 

A I don't recall whether she was there or not. 

Q When was the first time you saw her that cay, sir? 

A I don't recall the time. I cid see her on the 20th 
cf January, 1959. i 

Q Was her voice ever on this tape recording? 

A I.dontt recail. She was up in the roon at one 


time. I don't recall whether it was on there or not. 


fa} Now, Miss Snipes, what was she to this investigation, 


On the 20th? 


Yes, sir. 


She was assisting us, or assisting Agent Pope. 


Was she a cover for Pope, sir? 
That's correct. 
Q And she was someone who was Known to Mr. Johnson, 
was she not? 
A Would you repeat that? 


-Q She was someone who was known to tir. Johnson? 


e 
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A Yes, sir. 
Q Agent Pope has told us that he was from the Detroit 
Selg Office; is that correct? 

A Yes, he is from the Detroit Office. 

eq when if you can recall was the first time he came to 
Washington relative to any investigation against Mr. Johnson? 

> A I believe it «as Decerver 14th, I telieve. Well, I 
@n recall, December 14th. 

< Not before then? 

A Thet is the day I recall. From what I can recall, 
Decexber 14, 1952. 

Q “hen he first came there you introduced hin to Miss 
Snipes, did you not? 

A That's correct. 

Q Do you «now where he and Miss Snipes went on that 
particular Gay, sir? Did you personally “now where they vent? 

A The first time he was here they went to -- 

Q How, you are speaking from your personal knowledze 
assuming you actually saw or is this going to be based on 
something someone told you? 

A I xnow where Mr. Pope went the first time he was 
here. 

Where did he go, sir? 


He went to the Hotel America on Thoras Circle. 


Do you know personally whether or not she and -- 
é 
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whether Miss Snipes and tr. Pope went anyplace ion that particue 


lar day, sir? 


A I know they walked from the hotel to 1230 - 12th 
Street, Northwest. : 

Q Do you have any knowledge, sir, that Miss Snipes 
md Mr. Pope were ever at 17112 O Street, Northwest? 

> A Not to my ynowledge. | 

Q Did you on the 14th of Decexber, or thereabouts, 
give Mr. Pope a box of 24,000 or 25,000 empty Nuzwber 5 gelatin 
capsules? : 

A Yes, sir, I did. 

Q On what othr occasion that you can recall did you 
ever give Mr. Pope empty Number 5 gelatin capsules? 

A That is the only occasion that I oe of, or recall. 
It is the only one you recall? 
That's correct. 
Did you ever let Mr. Pope have any rannitol? 
I don't recall. 
How about quinine, sir? 
Again, I don't recall. No. 
How about beneda or any other dilutent, sir? 
No, the caps are the only thing I recall. 
And you gave them to him how many tines? 


Just on that one occasion. 
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Now, how many times to your knowledge was Miss Snipes 


ry 


346 


with Mr. Pope at a time when Mr. Pope met Nr. Johnson? 
Agsin from what I can recall, just the first time. 
Two times at least, wasn't it? It could have been 
20th also? 
den't recall when she was in the room on 
© recall this. 


the tapes we could certainly 


whether or not she was in the room when Mr. Johnson 


taling with Mr. Pope, if the tapes were availabic? 


If there had been something on there. Again I don't 


Beczuse right now we don't know. You don't remember, 


I don't remember. 

Q And you don't remember very such about the con- 
versation that was taxing place during the time Mr. Johnson 
and this fellow Stinxy were there, do you? : 

A I don't recall the entire conversation, no, sir, I 
don't. 

Q And you don't recall any of the conversations in 
their entirety or could not reconstruct any conversation tet 
you monitored from within Room 603 that was occurring in Room 
607, elt:er the 20th or 21st, sir? 

A They vere regarding narcotics. 


-Q Tnat is all you can gay, they are regarding narcotics? 
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Q Who said what and who was quiet at the tine, ang 
who vas speaxing at the time You just can't tell us, can you, 
sir? 

A I didn't make anynotes of this, no, sir. 

Q Youmans depending on the mechanical device that was 
eetively recording everything that was beins said? 

> A No, sir, I was depending on Agent Pope who was in 
the room talking with the individuals. 

Q You knew he was in no position to sit there and taxe 
notes of what was going on? | 

A He as agent -- he could write a mos ES did write 
a report, apparently. 

Q But you can't 2 gainsay the fact that a machine 
device was the most accurate representation of what vas taxing 
place? 

A Would you repeat that, please? 

Q You can't deny the fact that the mechanical Gevice, 
the tape recorder, accurately recorded everything that was 
teing said? 

A That is possible. 

It wasn't defective, was it? 
Sir? 


The machine wasn't defective, was it? 


No, sir. 


Had plenty of tape on it, didn't it? 


. 
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A Yes, sir. 

ia] Now, you introduced Pope to Miss Snipes. Was Miss 
Snipes en eddict, sir? 

A I don't -- not that I know of. 

Q well now, Guring the time that you were hearing 
conversations that were taxing place in Room 607 when Agent 
Pope was there, did you hear or recall any incident therein 
that oisht have suggested that someone within the aoa was 
taxing narcotics? 

A No, sir. 

Q Was there eny drinking going on in the room? 

A I con't “now. 

Q Did you moniter the telephone call that was mace 
by Agent Pope to Mr. Johnson? 

A Not to my Knowledze. 

Q Well then, you don't mow whet was said to Mir. 
Johnsen by Agent Pope to have Mr. Johnson come Gown, Go you, 
sir? 

A Other than what Agent Pope told me. 

Now, I tam talxing about wnat you told me. 


No, just what Agent Pope told me. 


Sir? 


Q 

A 

Q Did you make any copies of the tape recordinzs? 
A 

Q 


Did you ever at any time maxe any copies of the tape 


record ing? 


A No, sir. 

Q That was made in the -- you know ,of the conversations 
that were taxing place? | 

A No, sir. 

Q Now, incidentally, Agent “orden, how much experience 


as @ narcotics ascent do you have? 


> 


A Been with the Bureau approxixately five and a half 


years. 

Q- Ans at this point you have risen to the ranx of 
Acting Supervisor; is that right? , 

A That's what Iam right now, yes, sir. 

Q Does that involve a pay increase also; a grade 
raise? 

A No, sir. 

Q You are the same grade today you were last year? 

A I think I have a new step fro last year. 

Q Well now, you were the Senior Apentiin charge or 
this investization; right, sir? 

A That's correct. 

Q Responsible for the execution of the -- whatever 
plans were formulated, and also to see that an accurate report 
was rade of anything that occurred; is that right, sir? 

A Yes, sir. 

Q In this case you filed a seven-paze report with the 


Bureéu stating the occurrences of January 20 and January 21st; 


risht, sir? 
A Yes, sir. 
g Ans this report is detailed in that it sets forth 
nappened minute by minute so far as the ections 
urself, Agent Pope amd the otner agents who were involved 
he investigation; correct, sir? 


That's correct. 


Inéicating the trucxs that were rented, the «alxie- 


talxies that vere used and all the other electronic equipment 
that was used in this case? 

A It was complete. 

g It is complete except nowhere in the report Goes it 
sndicate you had a cape recorder monitoring all the conver- 
sation that «es ¢dmz on in Room 607 on the 20th or the 21st? 

A Theat wasn't in there -- 

Q Can you ansver tne question? 

A will you repeat the question? 

Q It is detailed with everything except that; is that 
correct, sir? 

A There 1s no mention in there of it, no, sir. 

And at tnis point the tapes have evaporated? 
I Gon't know where the tape 1s, nO» 
Disappeared? 

It isn't around. 


When d6id you last loox for 1t? 


Q5 1% 
wert 
Vhen?. I don't recall exactly. 
Do you recall ever looxing for it? 


Yes, sir. 


Didn't Mr. Rudy tell you to go find the tapes? 


Yes; sir, he asked me to, yes, sir. 
When did he do that? 
I don't recall the date when this mae 
Q Let me asx you this: When, as best as you can 
recall, was the very lest time that you saw these tapes? 
A I don't recall. I ‘mow this, they = played. 
There was one tape. I know it was pleyed after the 21st. 
Who was present when it was played? 
I -- again I don't recall who was irae 
Was Mr. Titus present? 
No, sir. 
Was Mr. Rudy present? 
No, sir. ; 
Any Assistant United States Attorney present? 
No, sir. 
Any of your supervisors present? 
No, sir, not to my knowledge. 
Let me ask you this: Now, in so far as Mr. Turner 
and Mr. Brant were concerned, you had no other contact, the 


Bureau had no contact with either these two individuals on 


the 20th and the 21st except for their being in the premises, 


. 
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in Room 607 of the Holiday Inn; is that correct, sir? 


MR. RUDY: Your Honor, I will object to that question. 
It is not only leading but it cells for a conclusion of evi- 
gence which the jury is entitled to make. 

THE COURT: All right, the objection will be 
sustained. 

BY AR. SHORTER: 

Q Let me asx you this: As to Mr. Bryant, sitting 
here, what indication or evicarce of his activities on the 
20th or the 21st were mown to you as an agent in charge of 
this investigaticn except whet occurred in that hotel room on 
the 20th, on the 21st of January et about 12:00 p.m.? 

A What I know personally? 

Q No, we are speaxing aoeut this particular case 28 
-- confining yourself to the gate of 31st of January, I am 
not asking you to go through a whole Ict of other business. 

A Bs of the 21st of January? 

Q Yes, sir. 

A What do I mow personally? 

Q No, I am asxing you what dher evidence, what other 
Sndication did you have of his activity in the hotel room 
except for what was on that tape, sir? 

A What Agent Pope told me. 

Q What he told you? 


A That's correct. 


Q 
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He didn't have to tell you anything, you were there 


Listening yourself, vem't you? 


MR. RUDY: Your Honor, tnat is Mr. Shorter's 


characterization. 


Q 
A 
Q 
A 


Q 


THE COURT: All right. 

BY MR. SHORTER: 

Were you there monitoring what vas gcdig on? 

Yes, I was. : 

So he didn't have to tell you what was going on? 
Agent Pope advised me what toox piace, 


You were there with an earpiece. Didn't you have 


an earphone attached to this microphone coming Sn the roon? 


A 
Q 
A 
Q 
right? 
A 


Q 


: 


“a1 right, sir. Thank you. 


Yes. 

You nad an earphone attached to the microphone? 
_Right. | 

You had a tape recorder attached to che microphone 5 


\ 


That's correct. 


Did you say you made no.notes of what was occurring 


durin; the time that you were Listening by way of earphones 


to what was going on in the room, sir? 


Rex 


Q 


Woult’ you repeat that, sir? 


Did I understand you to say that you didn't maxe 


notes of the conversations that were taking place? 


. 
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make any notes, no, sir, of the conver- 


Q What was the source of your information on February 7; 


1955 when you prepared this closely typed seven-page report, 


F Conferrins with other agents that had been on the 
Surveillance an3 what I -- to my knowledge. 
Q Dic you speak to Mr. Pope, sir? 
Sir? 
Did you spe2x to Mr. Pope? 
Yes, I red spoxen to Mr. Pope, yes. 
By telephone to Detroit? 
I spoxe to him bdore he left and I have spoxen to hin 
by telephone from Detroit. 
Q Did you play the tape in order to refresh your 
recollection in order to write your report, sir? 
A I don't recall. Lixe I say, I recall playing the 
tape. 
You remember playing it once? 
Yes, sir. 
Was that in order to help you meke this report, sir? 
Not necessarily. 
You just pleyed it to yourself? 
Sir? 


You don't remember anybody being present? Did you 
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just pleyc. it for yoursell? 
A There was -- 
For your own amusement, sir? 
Would you repeat the question? 
Did you play it just for your own emusenent, sir? 
No, sir. 


What vas the purpose of pleying it at the time you did 


I played it to see what was on the cay 

Did you play it before you wrote the report, sir? 
What day is on my report there? 

February 7, 1959- 

Yes, sir, I probably did play it before the 7th; 


yes, sir. 


Q when you played the tape, sits did you pley it at 


the time you spoxe to Mr. Pope? 

A Did I play it? 

Q At the time you were talxins to Mr. Pope about the 
case? 

A I don't recall. Mr. Popes I believe, rad already 
goe back to Detroit before I nad played the tapes. 

Q But you spoke to him by phone. Did you play 4t at 
the time you were talking to him over the telephone? 

A I don't recall. : 


Q Did you, after you played it, gid you talk to Mr. 
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Pope and asx hin any questions about any of the conversation 


on the tape? 


A 


Q 
A 


Q 
the tape? 
A 


Q 


Asain, I don't recall. I talked to Mr. Pope 

this investigation. 

How many times diGyou speax to Hr. Pope before you 
report, sir? 

I don't Know. 

Did you speak to Mr. Pope more than once? 

Iidon't know how many times I spoke to Mr. Pope. 


Did you receive instructions from anyone to destroy 


sir. 


there a burglary at your office since the time 


that you toox the tapes? 


f 


Not that I knc« of. 

Do you have a desx all to yourself, sir? 
Yes, sir. 

Do you have 2 xey to it? 

Yes, sir. 

Did you lock the tapes up, sir? 


Since that time I have had about three different 


6esks and we nave moved from one place to another place 


Guring that time. I have got a key to my desk now. 


Q 


A 


Did you have one at the time, sir? 


No, sir, I did not. 


25 - | 

Q what steps did you ee taxe to safesuard and 
preserve these tapes in event Mr. Rudy misht mae to hear 
them, in the event Mr. Bryant's lawyer mignt vant to’ hear 
them, or in the event Mr. Johnson's laxyer might want to hear 
them, Mr. Turner's lawyer might vant to hear then, or the Judse 

went to hear them? What did you do to safesuard the 
for that purpose? 
I did not attempt to save the tapes. 

Q You knew that aes a result of these oeturrences on 
the 20th and 21st that Mr. Johnson was goin= to be arrested 
ang charged and that possibly Mr. Bryant and vie. Turner would 
be arrested and charged? ! 

A That's correct. 

Q You knew that, didn't you? 


A Assumed it, yes. 


Q And you knew eventually we might all be assembled 


here in the Courtroom trying this case one day? 
A That's correct. 
Q And eventually it misht have been to sone passing 
interest to say, the ladies and sentlemen of the jury? 
MR. RUDY: Your Honor, that is a matter to be 
Getermined by you as to whett=e such tapes would be admissible 


anyway. That is the Court's function, not Mr. Shorter'ts. 


THE COURT: Come up here, if you will. 
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AT THES SENCH 
THE COURT: Dees this statement incorporate the 


entire -- everything you are talking about? Assuing that the 


jury coesn't know anything about it? Are you going to intro- 


dice it into evidence? Does it incorporate «hat is on the 
tape? 

*R. SHORTER 

THE COURT: 

MR. SHORTER: No, it is just a surveillance report. 
It coesn't incorporate. Mr. Rudy will verify that. It 
Goesn't have any of the conversation on it. 

THE COUnT: Eecause they don't know. what? I don't 
know what you are talking about. 

will clear that up, your Honor. 
IH OPEN CCURT 

BY MR. SHORTER: 

Q Just for the purposes of clarification, Agent worden, 
this report that you wrote does not purport to contain, nar 
does it contain any of the conversations that were occurrinz 
betxeen allesedly occurring between these three defendants and 
Agent Pope on either the 20th or 21st, does 1t? 

A Hot to my knowledge, without going over it. 

(The witness is reading the report.) 
THE COURT: All right. Have you read it? 


THE WITNESS: Yes, your Honor. 
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Would you repeat the question? 
BY MR. SHORTER: 

Q Does that report contain any of the alleges conver- 
sation between these three defendants and Agent Pope on the 
30th or the 31st? | 

A The only notes on here would be fron what Agent Pope 


had 2dvised me. 
> 


Q Nothing based on your oxn recollection of hearing 


the conversations? 
A No, sir. 
Q All risht. Thank you. 
THE COURT: Any further questions? 
MR. RUDY: The Government would like oo ask a fev. 
CROSS=EXAMINATION 
BY MR. RUDY: 

Q Agent Worden, what was the purpose of the listening 
Gevice into Agent Pope's room? 

A It was installed for the protection of the asent 
who was going to be nesotiating a larse Sorenaee of narcotic 
evidence. . 

Q Now, you say for the protection. Kas there some 
reason to believe that Agent Pope would be in ganser in 
negotiating for narcotics? 

A Agent Pope was going to have a large sum of money 


and it is a good idea to know what is going on or attempt to 
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knew what is soins on when an asent makes an undercover 


purchase. 
Q Did you have any idea that there dsht be a use of 
weapons within the room -=- 
MR. RCSEN: Objection. 
Tne objection may be sutained. 
x N: Your Honor, may Mr. Rudy's comment be 
stricken? 
BY *R. RUDY: 

Q Did you have any other reason for installing this 
listening device going into Agent Pope's room? 

A Again, for the protection of the agent and again to 
kno« what «was zoing on. 

Q How many azents on the day you used this listening 
Gevice were actually involved in the surveillance of this 
particular trensaection? 

k There was approximately 12 or 12 azents. 

Q And were you in contact with these azents at varying 
times curing the day and during these conversations that Hr. 
Pope was holding with “r. Bryant and Mr. Johnson? 

A Yes, sir, I sas. 

Q As well as the conversation Agent Pope was holding 
with Mr. Turner over here? 

A That's correct. 


Q Were these agents that you have described, the many 
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agents involved with yoy were they in one location or were 
they spread out throuzhout the surrounding neighborhood? 
A They were conducting surveillance in the different 
areas of Washington, D.C. 
Q And were you in contact with thes by way of telephone 


in that room, sir? 


A ve had a telephone. We also had a walkxie-talxie in 


Q And during times would you so from the listening 
Gevice in Agent Pope’s room also to the other devices that 
you were wins? : 

A That's correct. 

Q You didn't have your ear in this listenins device 
the entire time the conversations were taking place, did you, 
sir? 


A No, sir, I did not. 


2 How long a period of time did surveillance take 


place of this particular room that Agent Pope was using? 

A We were at the room the two days, January. 30th and 
the 31st, from approximately 5:00 p.m. on the 20th until, I 
believe, he checked out February 1st, which was Saturday 
morning. 

Q And during this period of time were you conducting 
or running the surveillance of the entire operation? 


A Yes, sir. 
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g Now, you had re2son to believe that Mr. Johnson 


wouls be comin; by that apartment, did you, sir, or that hotel 


room? 
That's correct. 
E2d you previously conducted surveillance on another 
f narcotic cruss by Mr. Johnson on December 14, 1959? 
I believe that uas the date, yes, sir. 
And did you have personal knowledge of the prior 
Sale of herch by Nr. Johnson on December 27, 1959, or 1958? 
A 
Objection, your Honor. 
MR. RUDY: Mr. Shorter brought it up, your Honor. 
FR. SHORTER: I object. 
ccunT: The objection will be overruled. 
MA. RIDY: 
Q Sergeant ‘iorden, is it fair to know you knew the 
man would be dealing with Agent Pope within the room? 
A Yes. 
Q Do you also have reason to belicve Carl Bryant, known 
as Zack, would be coming to that room also? : 
MR. ADDAMS: Objection, your Honor. 
MR. RUDY: Mr. Shorter, it vas a defense witness. 
MR. ADDANS: Your Honor, Agent Wordon has not indi- 
cated to his own personal knowledge that he ever heard these 


conversations or can recall any of these conversations and zuess 


3 = 
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that the reason expected by Mr. Rudy would be plainly hearsay. 


THE COURT: The objectm is overruled. The jury 


would be the ones to testify wheti~ he overheard any of the 


conversation. 

MR. RUDY: This raises a question. ur. adcans 
implied I would plant an ansxer by tnis witness. I resent 
implication by one officer of the Court to another officer 
of the Court. If Mr. Addams doesn't know how to conduct 
himself perhaps -- 

THE COURT: The Court is overruling the objection. 
Let's proceed. : 

BY IR RUDY: 

Q The tape that was made or the tape actually running 
at the tine, was this done, was this tape running and 
recording convemations durin; the entire period of time 
that you were, that Agent Pope was in the room, and conver- 
sations were beings heid? 

A Yes, sir. 

Q Now, after the surveillance had ended was a tape 
removed from the tape recorder? 

A Yes, sir. 

Q Was the tape carefully labeled with a particular 
label? 

A No, sir. 


Q Was it marked down in an evidentiary envelope such as 


ry 
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nercotic drugs are put into? 
A No, sir. 
Q Vas it taxen directly to the Bureau of Narcotics 


and Danserous Druss and placed in a se? 


A No, Sir. 


2 “Sas it ever put under lock and key in @ secure 
place where evidence would normally be put? 

A No, sir. 

Q Did you ever make a clcse transcript of what had 


taken place on the tape or what you could decipher from the 


sir. 
you ever asx any of your experts to make such a4 
transcript? 
A No, sir. 
Q And «hy did you not do this, Agent Worden? 

The pe was -= 

MR. AMS: Objsectin. 

YR. SHORTER: I object. He is asking negative 
questions noa he wants to xnow why he didn't do a certain 
thinz. 

AT THE BENCH 

THE COURT: The Court can't understand it. You 

have said to this Officer, Did you play the tape before you 


made your report? 
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MR. SHORTER: Yes, sir. : 
THE COURT: Then vhy don't you introduce the report 
because it should incoroorate what is in the tape? 
MR. SHORTER: It does not. : 
THE COURT: I say, Why don't you introduce it? You 
have asked him that question. : 
~ MR. SHORTER: The report is harmful in other respects 
but it does not have anything to Go with what “as on the tape. 
THE COURT: He said he played the tape before he 
made the report. | 


MR. SHORTER: But he said the report doesn't contain 


what he heard of the tape. 


THE COURT: But he did say it incorporeted part 


of what he heard, Now, why don't you introduce the report 
80 the ladies and sentlemen of the jury can understand what 
you are talking about? : 

MR. ADDAMS: Your Honor, may I respectfully sussest 
that he said some of the things Agent Pope told him were in the 
report. He specifically stated nothing from his recollection 
of the tape was in the report. ! 

MR. SHORTER: This is what he said. 

THE COURT: This is only harmful to the defendant. 

MR. SHORTER: I guess we will have to let it stand 
that way because he said, as I recall, that nothing that -~- 


MR. SHCRTER: I will read it carefully and see what 


. 


me Court will let it come into evidence. 


IN OPEN COURT 


Q Agent “orden, Special Agent Pope from Detroit, 


: od 


Michigen, was a member of the Bureau of Narcotics and Dangerous 


Tha!s correct. 
g You imew he would be inside that room conversins 
with pecple you suspected to be dealins in narcotics; is 
that correct? 


A That's correct. 


g Dis you feel it necessary to keep a tape of Agent 


Pope's conversations with the suspect? 

A No, sir. 

Q And why did you not, sir? 

A Because the agent was making a negotiation and raking 
the purchase. He is in the Bureau of Narcotics and Danzerous 
Drugs and is a qualified person. ot 

MR. ADDAMS: Objection, your Honor, of the qualifi- 
cations of Agent Pope by Agent Worden. I don't believe he is 
in @ position to attest to that. He said he came from 


Detroit and he only met on this one occasion. 


TH: COURT: Tne objection will be overruled. He 
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Stated he was the one that was in charge of the investication. 


BY R. RUDY: 

Q Would this tape have been Saved and marzxed for 
later use as evicgence if an inforrént or another person 
other thana special agent had been in that room, nesotiating 
for the sale of narcotics? 

A Yes, sir. 

MR. ROSEN: Objection, your Eonor, to the form of 
the question. 

MR. RUDY: I just asked the question. 

MR. ROSEN: Your Honor, if Mr. Rudy wants to asx 
@ hypothetical question, I am sure he imous se to co it. 

MR. RUDY: Baseg upon Agent Worden's experience. 

THE COURT: All right, the witness cen answer the 
question. 

THE WITNESS: Yes, sir, 

BY MR. RUDY: 

Q hat reason would that be? Why would you do it 
in that case instead of with Agent Pope? 

A To corroborate what the informant had said. 

Q You testified that Carlton Brysnt was ‘not arrested 
until April 13, 1959; 4s tts correct? 

A That's correct, 

Q Approximately that date? 


A Yes, sir. 
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C During the veriod of time between January 20, 1959 
or Janvary 2 when these offenses took place, until the 
time of arrest, were you conducting a larse scale investigation, 
into narcotics, sir? 


mea 
Objection, your Honor. 


They are alveys Going 


Objection. 


All risht, the witness may answer. 


Yes, sir. 


Involving a large number of persons? 


snvestigation going on, yes, sir. 


Your Honor, may “e priefly approach the 


Dench one 
All right. 
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AT THE BENCH: 

MR. RUDY: The Government intends to ask the following 
question of Agent Worden: Whether at the time the surveillance 
ae undertaken and tiese transactions were naan, whether ne 
knew at that time that the defendant Johnson ae previously 
convicted in a certain year of the Harrison Narbotics Act. The 
reason this question is intendec ‘to be asked fo Saws since Mr. 
Shorter has raisea@ the defense cf entrapment a oaccer taat may 
be considered by the Jury is the crininal record of the cefendant 
as to his predeliction to cornit the offense and this goes 


towards whether there was any inducerent and whether he was the 


innocent person that was lured into cormitting a criminal offense 


he would not have otherwise committed and that is the purpose 


of asking the question at this. time. 

MR. SHORTER: I don‘*t think you can ao it that way, 
Your Honor. When we talk about entrapment st ASS Pope 
might have known about the man or what the person who was in- 
volvecé in the transaction may have known about Mr. Johnson, he 
can show his readiness that way but he aeweense -- Going 
back to the Sherman case, Your Honor, even though the man had 
been convicted twice previously of narcotic offenses, he was 
still entrapped and the fact he had been convicted previously 
has nothing to do with his predeliction. The only thing in- 
volving the entrapment would be his readiness, willingness and 
predeliction. Nothing in the record has to do with that. I 
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believe that the Sherman case says it and Surrell says it. 
MR.) RUDY: Your Eonor, even in the Junior Ear Instruc- 

tions, the last paragraph of those instructions relate not only 

to offenses of a criminal nature, but any criminal offense 

-- geterrining whether, that the jury is entitled to hear, 

whether the Gefenéant has committed a similar act. This goes 

to wnether he was the innocent person -~ he was the innocent perso 

that was leé astray by the agents and the fact that a person 


has been convicted previously of a Harrison Narcotic Act 


violation, ané the fact that this agent knew it, who was conductin 


the investigation, who was in charge of the investigations, 


to show this’ person was not entrapped. He was not the innocent 
person. 
¥R. SHORTER: But the fact he has a criminal record 
a past record of a narcotics conviction, has nothing to do 
with entrapment. 
MP. RUDY: Why not? 
MR. SHORTER: It does not. The Hansford case. 
THE COURT: What sB entrapment? 
MR. SHORTER: ‘The entraprent is where you induce 
otherwise unwilling person to engage in criminal enterprise. 
THE COURT: Which he might not do. 
MR. SHORTER: But the fact he did it before. The man 
might have een in retirement. Thise convictions go back to 


1951 and 1940. ‘This conviction is 19 years old and the other 
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is 15 years old. 


MR. RUDY: That is because he served tine in jail for 
them. 

MR. JONES: Since 1952. Not since 1953. That would 
be 17 years. 

THE COURT: The Court will sustain the objection. 

We won't ask the question. 
| IN OPEN COURT: 
BY MR. RUDY: 
¢ Agent worden, at the time that you were Reaeine 
conversations -- strike that. 

At the tire you conducted the survellance or tne 
investigation, anc Agent Pope was calleé down to Washington, 
did you have reason to believe that the persons who woule be 
engaged in the sale of narcotic drugs would be the three persons, 
the three defendants who were seated here today? 

MR. ADDAMS: Objection. 

MR. JONES: I object. 

MR. SHORTER: Objection, Your Honor. 

If ASS om of thing will be condoned, we might as 
well excuse the Jury and let the agent convict the people. 

TEE COURT: All right, the objection will be sutained. 

BY MR. RUDY: | 


Q Other than your knowledge of the sale of heroin by Mr. 


Johnson, to Agent Pope, on December 14, and December 27, did 
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you have any knowledge of any other sales of Mr. Johnson to 
other agents? 

MR. SHORTER: I object}; Your honcr. 

MR. RUDY: Mr. Shorter has raised this defense, cer- 
tainly the Government can inquire into this. 

THE COURT: All right. 

MR. SHORTER: May we come to the bench, Your konor, 
because he has given a suggestion there is such things, when 
there clearly is not. 

AT THE BEN 

-MR, SHORTER: Your Honor, this man is i.. chargedcin 
another inéictment with a sale that took place on the l4tn and 
the 27th. Ee isn’t charged with anything else. If they nave 
evidence of any other sales, that goes way back to the tine that 
Your Honor Has said that the prosecutor will not be permitted 
to question hir about. 

THE COURT: All right, the Court is not -- The Court 
will sustain the objection on the basis that the Jury have 
already heard from Mr. Pope that he called, was in communication 
with Johnson on numerous occasions by telephone, and it is 
the Court's recollection in Detroit. 


MR. SHORTER: Your Honor, I think it is an unfair 


question. It leaves before the Jury something improper by 


way of the question that may or may not be the fact, that Your 


Honor is excluding which prejudices this defendant. I would 


373 


move for a mistrial. 
MR. ROSEN: I would join in the roticn. 
THE COURT: That will be denied. 
MR. ADDAMS: I join in the motion. 
THE COURT: It will be denied. 
IN OPEN COURT: 
MR. RUDY: I have no further questions, Your Konor. 
THE COURT: All right. ) 
Any further questions? 
MR. ROSEN: May I just have the Court's inéulcence? 
_ (Mr. Rosen conferring with Mr. shorter. ] 
MR. ROSEN: Nothing further, Your Honor’. 
TRE COURT: You may step Ccown. 
MR. ADDANS: Your Honor, I have a question or two 
based on chelredirect 
REDIRECT EXAMINATION 
BY MR. ADDAMS: 
Q Officer Norden, you indicated in response to Mr. 


Rudy's question -- 


THE COURT: Wait just a moment. Don't tell the witness 


what he said. The Ladies and Gentlemen of the Jury are listening 
to the testimony. 
BY MR. ADDAMS: 


Very well, Your Honor. 


THE COURT: "Did you testify.” 
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MR. ADDAMS: Very well, Your Konor. 
BY MR.ADDAXS: 

Q Did you resrond to Mr. Rudy's question that on some 
occasions, you would destroy tapes,on some occasions you would 
not? Is that correct? Derending on a given set of circumstances? 

A I dicén't say that, no, sir. 

Q Die Mr. Rudy ask you whether you would destroy a tape 
when an informer is involved or preserve a tape when an informer 
was involvec? 

A Be asked me would I keep a tape when an informer was 
involved. 

a You would keep a tape when an informer is involved? 

A That is correct. 

Q Is it your testizony that you would not keep a tape 
when an informer was not involved? 

A It would be no reason to keep it. 

Q I see. then an informer is not involved, the tape is 
for surveillance, is that correct? “Protection? 

A Also, it would -- 


g Are you under instruction -- 


YR. RUDY: Your Honor, the witness should be allowed 


the guestion. I object. 
THE COURT: You ray answer the question. 


MR. ADDAMS: Pardon re. 


THE WITNESS: Would you repeat the question? 


BY MR. ADDAMES: . : 377 
Q. Are you under instructions fron eileen your own 
supervisor or members of the U. S. Attorney's Office when to 
preserve tapes or when not to preserve tapes? : 
A No, sir. 
-Q This was solely your own proceeding? 


I saw no reason to keep it when an agent is involved. 


A, 
2. Now, sir, a woman's nare, “Snipes” -- Dic a woman's 


name, "Snipes," come up during the conversation that you over- 
heard? 
A I gon’t recall. 
Q Die you not testify, sir, in ressonse to Mx. Shorter, 
there was a woman named "Snipes" in Mr. Pope's room? 
A That is correct. | 
Q And is she not an informer? 
That is correct. 
She is an informer? 
That is correct. 


And the tapes were not preserved? 


A That is correct. 

Q Was there any material on those tapes that you or 
members of the Bureau or the U. S. Attorney did not want some 
day to be publicized? 

A No, sir. 

Q In Court or in other places? 


MR. RUDY: Your Honor, I object to Mr. Addams testifying. 
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COURT: The objection is sustained. 
ADDANS: No further questions, Your Honor. 
COURT: All right. 
RUDY: I have nothing further, Your Honor. 
COURT: You may step down. 
{Witness excused] 


ADDAMS: The defense for Mr. Bryant rests, Your 


SHORTER: We rest for Mr. Johnson, also, Your 


All right. 
we rest. 
JONES: Co-counsel for Mr. Johnson rests also. 
COURT: Mr. Rosen, Gid you rest? 
ROSEN: Yes, Your Honor, I was the first one up. 
COURT: - All right. 
RUDY: Your Honor, the Governmentims one matter 
they wish to introduce in rebuttal 4 this time. However, I 
believe we will again have to come to the bench althougn I 


regreat having to do so. 


TEE COURT: All right. 


AT TEE BENCH: 
MR. RUDY: Your Honor, since Mr. Shorter in his cross 
examination or direct examination of Agent Worden has raised the 


affirmative defense of entrapment and since it is now in issuc, 
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the Government at this time in rebuttal to the entraprent 


issue, that defendant Johnson was induced into selling narcotics 
when, aS an innocent person he would not have done so, had it 
not been for the actions of the agent, Governnent at this time, 
would like to introduce into evidence the prior Harrison 


Narcotic Act convictions of the defendant Johnson, and again, 


this is an item which is included in the standard instructions. 


THE COURT: All right. 
IN OPEN COURT: 
THE COURT: Ladies and gentlemen, you can take a few 
minutes. : 


(Whereupon, at 3:30 P. M., the Jury was excused for 
a breif recess.) 
“AT THE BENCH: 


THE COURT: The preblem that the Court has with en- 


trapment, is that it is the affirmative defense of the defendant. 


MR.SHORTER: Yes, sir. 


THE COURT: Now, certainly, it can be rebutted, can't 


it? 

MR. SHORTER: Yes, sir, once evidence of entrapment 
comes into the case, which is the clear duty of the defendant 
to present, then the Government -- 

THE COURT: Well, can you argue entrapnent then? 


MR. SHORTER: Then the Government has the right to 


rebut at this time. 
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THE COURT: I say: Can you argue entrapment? 

MR.SHORTER: Yes, I can argue on this record, yes, 
Sir. I think the Governrent does have a duty to rebut it and 
they ahve to prove willingness, readiness and proclivity and dis- 
position, and the question is have they done that. 

TEE COURT: Well, of course -- 

MR. SHORTER: And I don't chink you do it by showing 
the nan's criminal record cr nis past transactions in narcotics. 

TEE COURT: I think they already have. In other 
worés, you Gon't agree with the counsel for the Government 
because he already has December 14, he has December 27? 

MR. SHORTER: Richt. And Decerber 30. 

THE COURT: And he has constant telephone calls. 


“R. SYORTER: I think that the Covernment can argue 


from that rosition as well as I can arque from mine, that is it 


is just where we stand at this point. 

MR. RUDY: Your Eonor, could I be excused one moment? 
I will be right back. I just want to get one piece of paper off 
the desk. 

THE COURT: Yes. 

MR. RUDY: Your Eonor, I'd like to argue as follows: 

Pirst, Mr. Shorter has not raised the affirmative 
defense of ientraprent. He has claired to have raised it 
during the Government's case and during the cross examination 


of witnesses. However, it has always been my understanding 
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of the law when you raise an affirmative defense, you do it 

then your time comes up. Mr.Shorter, I imagine, omer from tne 
Standpoint of by Mr. Addams putting on a elonesal ans his iehalf for 
his client, and Mr. Shorter either on direct or cross examin- 
ation eliciting certain facts pertaining to noe See. that 

he has raised this Gefense be that as it may, he has raised the 
issue; he has requested the instruction and from ry understand- 
ing, the Court is going to give the instruction. 

However, I would Sa like to refer to the entrap— 
ment instruction that is sucgested which the Junior Bar 
“Association and I am not going to read all of it. I just want to 
read part of it. This is determining the guilt or the innocence 
of the person whether he is coing to -- this is a person tnat 
is amenable to committing such an offense, that you may consicer 
evicence of the prior conduct of the Gefendant incluéing his 
criminal recerd, if any, and prior offenses, offenses of similar 
character lie may have committed, if any, and of course, this 


is not evidence as to his guilt or innocence of this charge, 


but it is evidence as to his predisposition or readiness to 


commit the offense for which he has been charged. 


TRE COURT: The Court agrees with you but the Court 
is still going to sustain the objection because I am in hopes that 
the case is going to end, and the four of your are going to argue 


it this afternoon. 


MR. RUDY: That is fine. 
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TEE COURT: I don't know what time you will get through. 
It is 25 to 4 now, Judge. 
THE COURT: So take five minutes and get ready to argue. 
SHORT RECESS] 
[3:48 P.M. {The Jury resumed their seats in the Jury 
Box, and the three defendants were present.) 


{IN OPEN COURT: ] 


Your Honor, the Government rests and has 


no other evidence. 
THE COURT: All right. 
Gefencants rest? 
ROSEN: Yes. 
SHORTER: Yes, Your Honor. 
ADDAMS: Yes. 


COURT: You may proceed. 


CLOSING ARGUMCNT OF THE ASSISTANT UNITED STATES 


ATTORNEY JO RUDY 
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IN THE UNITED STATES DISTRICT COURT 


FOR THE DISTRICT OF COLUMPIA 
UNITED STATFS OF AMERICA ) 
v. } Criminal Case No. 1291-69 


NEREERT W. JOHNSON, et al J ! 
Washington, D. Cc. 


January 30, 1970 


The above-entitled matter came on for further hearing 


before HONORABLE LEONARD P. WALSH, United States District Judge, 


and a Jury, at 9 A. M. 
APPEARANCES : 


{As heretofore noted] 


OFFICIAL REPORTER: 


Mrs. Shirley J. 


CHARGE TO THE JURY 

THE COURT: Ladies and gentlemen of the Jury, this 
case, as you know, is captioned the United States of America 
versus the three defendants. The Government is represented by 
John Rudy. No. 1 defendant is Herbert W. Johnson. He is represen- 
ted by John Shorter, and by W. Theopholius Jones. The second 
defendant is Carlton E. Bryant, represented by Nicholas A. 
Addams. No. 3 defendant is W. E. Turner, represented by Mr. 
Sol Z. Rosen. 


Now, lacies and gentlemen of the Jury, we havé now 


reached that point, or the point in this particular case where 


it becomes your duty as jurors to determine whether the 
defendant or the defendants, is or are, guilty or not guilty of 
the offenses set out in the indictment. 

‘It is the duty of the Court to instruct you on the 
rules and the principles of law that apply in this particular 
case, and it is your duty as jurors to follow the law, thatis, 
the rules and the prinicples of law that the Court will instruct 
you on. 

The Court does not, -- or, when the Court tells you 
that it gives you the rules or the principles of law that apply 
in this particular case, the Court does not imply nor are you 
to infer that you are not the sole and the exclusive judges of 
all questions of fact; placing that in the affirmative, ladies 


and gentlemen of the Jury, on the contrary, you as jurors are 
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the sole judges of all of the questions of fact in this case. 


It willte for you, and you alone, to determine all 
issues of fact, from the evidence which has been submitted 
from the witness stand, and from the reasonable inferences that 
you may @duce or deduct from proven facts. 

Now, counsel for the Government, or the prosecution, 
and counsel for the respective parties, the three defendants, 
have the right as officers of this court to me Coane state-— 
ments to you indicating to the Jury what their respective parties 
hope to prove or will prove to you. That is, from the evidence 
which is submitted by the respective parties. The Court merely 
states to you that statements of counsel in the opening state- 
ment or the closing argument, are not evidence and are not to be 
considered by you as evidence, and in the event that any counsel 
has inadvertently stated a fact that differs ftom your recollec- 
tion of the evidence which has been submitted, then it is your 
recollection that controls. 

Now, the Court has the right to comment on the 
testimony or on the evidence which has been submitted to you. 

The Court ordinarily does not comment on the evidence, but if the 
Court should in any way comment on the evidence or the testimony, 
anal te the Court's recollection differs from yours, then it is 


your recollection of it which controls and not that of the 


Court. rn 


Now, it is your recollection, ladies and gentlemen 


‘ 
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of the Jury, which will control, because you are the sole judges 
of all of the questions of fact, and, of course, vou have been 
told time and time again, that you are not to discuss the 
subject matter, the personalities during the course of the 
trial, but when you retire to your jury room then it will become 
your duty to thoroughly discuss all of the facts, all of the 
evidence, which has been submitted to you and arrive at an 
unanimous verdict. 

In other words, putting it another way, ladies and 
gentlemen of the Jury, we both have respective functions. The 
Court has the duty to instruct you on the rules and the principles 
of law as a judge. You, as 12 ladies and gentlemen of the 
Jury, also are judges. On your oath as jurors, you have indica- 
ted that you will decide this case without bias, without 
prejudice, without sympathy for or against either party to the 
action. And you are to determine the facts in the case among 
yourselves, in your discussion, from the evidence which has been 
submitted, and not from any remark made by counsel, and certain- 
ly not by any remark made by the Court. 


At the outset, ladies and gentlemen of the Jury, the 


Court wold like to explain to you, it has been explained to you 


by counsel, that the mere fact that a defendant has been 
endicted for the offense or offenses charged, is not -- That is, 
in the indictment, is not to be considered by you as evidence 


of guilt. Theindictment is not evidence of guilt. The sole 
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function of the indictment is to advise a defendant or defendants 
of the charge or charges which have been placed coatinet him, and 
it is also a method of bringing the defendant into court to 
answer those charges. 
Again, I say the indictment which has Heen returned 
by the Grand Jury is not evidence of guilt. And, again I 
say when you retire to the Jury Room, you will have a copy of 
the indictment. 
Now, the important factor, ladies and gentlemen of the 
Jury, is that the Government has the burden of proof, and it rests 
upon the Government to establish the guilt of the defendants. 
‘Now, the counsel have referred to the fact that they onl 
have the one opportunity to talk with you. The primary reason 
for the Government making an opening argument to you and then 


answering counsel's argument for the defense is because of this 


burden of proof. The burden of proof is known in the law as 


proof beyond a reasonable doubt. 

The Government has the burden of establishing the 
guilt of the defendant beyond a reasonable doubt . The defendant 
is not the -- and I say defendant; when I say defendant, ladies 
and gentlemen of the Jury, I am referring naturally to the three 
detentanten The defendant or the defendants, is or are, not 
required to establish their innocence under our system of juris- 
prudence. When I say our system of jurisprudence, I mean 


throughout the entire country. 
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So, we then get to the question, ladies and gentlemen 
of the Jury, of what in law is defined as reasonable doubt. 

Now, reasonable doubt as the name implies is a doubt 
based on reason. It is a doubt for which a juror can give a 
reason. It is such a doubt as would cause a juror after a 
careful and candid and impartial consideration of all of the 
evidence to be so undecided that he or she could not say that 
they have an abiding conviction of the defendant's guilt. It is 
such a doubt as would cause a reasonable person to hesitate to 
act in the graver and more important transactions of his or her 
own life. 

However, it is not a fanciful doubt nor a whimsical 
@oubt nor a doubt based on conjecture. It is a doubt which, 
as you have already been told, is a doubt based on reason. 

The Government is not required to establish guilt 
beyond all doubt or to a mathematical certainty or to a scientific 
certainty. It’s burden is to establish guilt beyond a reasonable 
doubt. 

Now, the Jury is instructed that you are the sole 


judges of all of the questions of fact. It is for you, and you 


alone to say what weight you will give to the testimony of 


any witness who may have testified during the progress of this 
trial. 
In determining whether the Government has established 


the guilt, the charge or the charges against the defendants, or t 
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defendant beyond a reasonable doubt, you must consider and 
weigh the testimony of all the witnesses who nave appeared before 
you during this particular trial. 

You are the sole judges of the credibility of the 
witnesses. : 

In other words, you alone are to determine whether to 
believe any witness and the extent to which any witness should 
be believed. If there is any conflict in the cepcimony: it is 
your function as jurors to resolve the conflict “a to determine 
where the truth actually lies. 
%s _Now, in determining the question as to the credibility 
of the different witnesses, you should weigh carefully every 
fact and circumstance in connection with the testimony which 
has been submitted to you for your consideration. 

‘Now, some of the, some of the usual tests which among 
others it will be proper for you to apply are the deportment 
and the manner of the witness on the stand. His reluctance to 
answer questions, apparent bias or interest in the resuit of 
the trial. The probability or the improbability of the testimony 
as told, and its harmony or its disharmony with other facts in 
the case which you may have already found to nave been establish- 
ed beyond a reasonable doubt. 

Also, ladies and gentlemen of the Jury, you are in- 


structed that the defendant or the defendants, is or are, presumed 


to be innocent of the charge or charges which have been placed 
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against then. “And this presumption of innocence attends them 
throughout the progress of the entire trial and it remains with 
them until it 5 overcome by evidence proving their guilt or his 
guilt to your satisfaction beyond a reasonable doubt. Before 
the Jury can convict the defendant, or the defendants, the 
prosecution must establish beyond a reasonable doubt that the 
defendant or ithe defendants is or are guilty as charged. 

In this case, as in all criminal cases, the defendant 
or the defendants, are not required to prove themselves innocent 
or to put in any evidence at all if they should so elect. This 
is consistent with our theory of the law, and when I say "our 
theory of the law” I mean throughout the entire country. That 


a man is presumed to be innocent until proven guilty, and the 


Government must establish the guilt of the defendant or the 


defendant's beyond a reasonable doubt. 

Now, if you believe that any witness has willfully 
testified falsely with respect to any material or important 
fact about which he, the witness, could not have reasonably 
been mistaken, then you may, if you deem it fit and proper to do 
so, disregard all or any part of the testimony of that particular 
witness; or you may accept such portion of the testimony or of 
his testimony as you find worthy of belief. 

Also, ladies and gentlemen of the Jury,you a re 
instructéd- that the testimony of a witness may be impeached 


by showing that the witness has previously made statements 
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which are inconsistent with the testimony during the trial when 
they are testifying to you. The prior statement is admitted 
into evidence solely for your consideration in evaluating the 
credibility of the witness. You may consider the prior state- 
ment only in connection with your evaluation of the credence 

or the credibility to be given to the witness's present testi- 
mony in court. You must not consider the prior statement as 
establishing the truth of any fact contained in that staterent. 

Now, obviously, ladies and gentlemen, it is your re- 
sponsibility to determine whether or not there has been any 
material inconsistency. 

‘Now, the Court instructs the jury also that every 
defendant in a criminal case has the absolute right not to 
testify. You must not draw any inference of guilt against a 
defendant because he did not testify in his own behalf. 

Also, ladies and gentlemen of the a57; there was one 
witness, as the Court recalls, who testified as an expert 
witness. 

Perhaps, there were more than one. They are known 
in the law as expert witnesses. A person who by education, by 
experience, by training becomes well-versed in an art or 
science is permitted under our law to give testimony in 
respect to that particular art or science, if it is material to 


the case. In respect to a particular expert witness's testimony, 


he may give his opinion, which the ordinary witness may not do. 
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He may give his opinion to you. 

You are not bound by the opinion of such expert 
witnesses. You should consider the testimony of the expert 
witness in connection with the other evidence in the case, and 
give to the expert witness's testimony such weight as in your 
judgment it is fairly entitled to receive. 

Also, ladies and gentlemen of the Jury, the Government 
officials indicated the unlawful conduct with which thedéfen- 
@ant is charged, or the defendants are charged in this particular 
case. 
- If an official of the Government, either acting 
directly or through an agent, induces an otherwise unwilling 
person to commit an unlawful act and the person would not have 
committed the act but for this inducement, that person is not 
criminally responsible fr the act. 

On the contrary, if the Government did not induce 
the conduct, because the defendant was predisposed or ready to 
commit the offense and was merely afforded an opportunity by the 
Government to do so, he may be found guilty, provided that the 


Government Ias proved all essential elements of the offense 


byond a reasonable doubt. 


The Government must prove beyond a reasonable doubt 
un- 
that the defendant was not induced to commit the/lawful conduct 
with which he is charged, because he was merely afforded an 


opportunity to commit the offense, being predisposed or ready 
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Inducement may take different forms, such as persuasion, 
fraudulent representations, threats or other intimidation, or 
by holding out the promise or hope of reward. ! 

Now, bear in mind, ladies and gentlenen of the Jury, 
that this particular defense is pertaining to the one defendant, 
Herbert Johnson. IT IS PERTAINING TO THE DEFENDANT Johnson 
alone. : 

However, the law enforcement officials are not 
precluded from utilizing artifice and gieaear tes! as the 
use of undercover agents to arrest a person cones ina 
criminal enterprise or act, provided that they merely afford 
opportunities or facilities for the commission oe an offense 
by one already predisposed or ready to commit it. 

It is for you and you alone to comics on the basis 
of all of the evidence whether the Government has proved beyond 
a reasonable doubt that it did not induce the defendant Johnson 
to commit the offense in question, with which he is now charged. 

If youlmve a reasonable doubt neeterhon not the 
defendant was induced to commit the offense by the activity of 
the law enforcement officials of the Government ox their agents 
you must find the defendant not guilty considering all of the 


elements in the case. 


In other words, ladies and gentlemen, the court 


instructs the jury that if a person is willing to commit the act 
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in question, and has all of the intentions to commit the act, 
then obviously, you will find that the law enforcement officers 
er the agents of the law enforcement officers have not induced; 
but, if there is any doubt in your mind, then you must find the 
Gefendant not guilty. 

We then get, ladies and gentlemen of the Jury, to the 
indictment in this case, and theindictment in this case is in 
three counts. A copy of the indictment as I have already told 
you will be given to you when you retire to your jury room. 

Now, the counts of the indictment allege violations 
of the narcotic laws. 

Now, narcotics or narcotic drugs have been defined 
in the law as opium, the coco leaves, any derivitive of opium 
or coco leaves. 

Now, narcotics, ladies and gentlemen, have a recognized 
legitimate use in medicine. 

On ithe other hand, their use when not under the super- 
vision of a physician is regardedin the law as dangerous, and 
as susceptible of an evil influence. 


Therefore, traffic in narcotics is regarded by law, 


so they may be controlled, they may be available for medical 


purposes under supervision of a doctor of a physician, and in 
order that they may not be obtainable for ilicit and illegitimate 
purposes. The purchase of narcotic drugs is permitted under the 


law only pursuant to a doctor's prescription. And therefore, 
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in the narcotic drugs, or operation of the channels prescribed 
by law, it is ilicit and regarded as criminal it there is not a 
prescription. 

And, ladies and gentlemen of the Jury, the prescrip- 
tion is a form prescription issued by the Coveermenet It is not 
the ordinary prescription that the doctor writes. He fills it 
out but it is a form which is issuea by the Government and which 
is filled out by the physician or the aoceors 

Now, the firstcount of the indictment alleges the sale 
ef narcotics contrary to law. 
fhe Court will instruct the jury on the sale which 
is Fitie 26, Section 4705(a) of the Federal Law. And it states 
that it shall be a eriminal offense for any person to sell, 
to barter, to exchange or to give away narcotic drugs except 
in the pursuance of a written order of the person to whom such 

tick is sold, 

fhe barter er exchanae are given on a form which is 


issued by the Government to be issued in blank for that purpose, 


by the Secretary of the freasury, or his delegate, which issues 


he forms pertaining to the prescription. 

This means that it is unalwful to make any sale of 
Rarcotics except pursuant to a written order fillea out on a 
biank form which is issued by the Treasury Department, and the 
purpese ef this prevision is the control and supervision of the 


legitimate traffic in narcotic drugs, and is needed by the 
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patient and is issued by a doctor or by a physician. And it is 
also, ladies and gentlemen, to suppress the ilicit traffic in 
narcotics. 

In other words, that is why they have the printed form 
that must be filled out by the physician or the doctor. 

Now, the essential elements of this offense each of 
which the Government must prove beyond a reasonable doubt are 
first: That the defendant or the defendants knowingly sold 
a narcotic @rug and second, that the narcotic drug was sold 
by the defendant or the defendants other than in the prescription 
or the manner that the court has already told you by a written 
order of the Lace to whom it was sold on a form issued in 
blank and filled out by the physician -- the blank is issued by 


the Secretary of the Treasury or by his delegate. 


-To establish the first element of the offense, 


the defendant must have knowingly participated in one or more 
transactions involving the transfer of a narcotic drug to 
another person. 

To establish the second essential element of Count l, 
the defendant must have made such a transfer without the proper 
written order which is issued by the proper Government official. 

Now, the Second Count, ladies and gentlemen of the 
dary, alleges violation of the law having to do with the 
transfer of narcotics in or from the original stamped package. 


Now, the narcotics must have stamps in accordance with 


395 | 457 
the law, and the Conrt will quote to you the law pertaining to 
narcotics with the absence of stamps that it shall be unlawful 
for any person to purchase, sell, dispense, or distribute narcotic 
drugs except in the original stamped package or from the 
original stamped package. And the absence of the appropriate 
tax stamp from the narcotic drug shall be prima facie evidence 
of a violation of this particular section by the person in whose 
possession the same may be found. 

The law prescribes a safeguard in that; packages con- 
taining narcotics lawfully sold or dispensed must bear an 
‘Internal Revenue stamp and all sales rust be made in or from 
the original stamped package. 

The essential elements of the offense each of which 
the Government must prove beyond a reasonable goubt are, first, 
that the defendant knowingly purchased, sold, dispensed, or 
distributed a narcotic Crug; and : 

Second, that the narcotic drug was porchased, sold, 
dispensed or distributed therwise than in the original stamped 
package or from theoriainal stamped package. 

To establish the first element of the offense, it is 


necessary that the defendant have either purchased or sold or 


dispensed or distributed a narcotic drug; and 


To establish the second element of the offense, the 


narcotic drug must have been purchased or sold or dispensed or 


distributed by the defendant other than in the original stamped 


package. 3 q § 


The law imposes a tax upon all narcotic drugs and 
provides that the united States Revenue Stamps, evidencing pay- 
ment of the tax shall be so affixed to the bottle or other contain- 
er as to securely seal the container, or stopper, covering, or 


wrapper thereof. 


If you have a reasonable doubt whether or not the 


narcotic drug was purchased or sold or dispensed or distributed 
in a package bearing the original revenue stamps, then you 
must find the Gefendants not guilty. 
= Now, the absence of stamps, ladies and gentlemen, the 
Court recognizes that this is not a simple situation for you. 

It is provided by the law that the absence of appro- 
priate tax paid stamps from the narcotic drug, that is, the 
container, that the narcotic drug is in, shall be prima facie 
evidence of a violation by the person in whose possession the 
same may be found. 

This means that if the Government has proved beyond 
a reasonable doubt by direct evidence that the defendant): had 
possession of a narcotic drug specified in the indictment, and 
that the revenue stamps were absent from the narcotic drug 
container, or the narcotic drug, while in the defendant's or 
the defendants’ possession, you may, if you see fit to do so, 
énfer “from these facts alone that the defendant is guilty of 


this offense. You are not required to find the defendant or 
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the defendants guilty merely from the proof of these particular 
facts. In other words, that there are no stamps on them. But 
you may do so if you see fit. 

It is exclusively within your province to Getermine 
whether the Government has proved beyond a eeaonanie doubt by 
direct evidence that the defendant had possession of a-narcotic 
drug, and if so, whether the Government has Bice proved 
beyond a reasonable doubt by direct evidence the absence of the 
revenue stamps from the narcotic drug while in the possession 
of the defendants or while in the defendant's possession, and 
Af so, whether you will, from these circunstances infer that the 
defendant is guilty of the offense charged in count two of the 
indictment. | 

The Sen OG law does not-change the fundamental 
rule that the defendant is presumed to be innocent until proven 
guilty beyond a reasonable doubt, nor does it shift to the 
defendant the burden of proof of any issue in the case. The 
burden is upon the Government to prove every element of the 
offense beyond ai-reasonable doubt. 

Now, the third count of the indictment alleges 
a violation of the law having to do with concealment of narcotics 
which have been imported into the United States contrary to 


law. 


Now, Title 21, Section 174 of the United States Code 


provides: 
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“Whoever fraudulently or knowingly imports or brings any 
narcotic druq into the United States contrary to law, or receives, 
conceals, buvs, sells, or in any manner facilitates the 
transvortation, the concestaent? or sale of any such narcotic 
Grug, after being imported contrary to law, or conspires to 
commit any of such acts in violation of the law of the United 
States, shall be punished as the statute provides." 

The essential elements of this offense, each of which 
the Government must prove beyond a reasonable doubt, are first, 
that the defendant or the defendants in some manner facilitated 
the concealment or the sale of a narcotic @rug;and 

Second, that the defendant did so frandnulently, or 
knowingly; and 

Third, that the narcotic drug had previously been 
imported or brought into the United States contrary to law; and 

Pourth, that the defendant knew the narcotic drug 
had fraudulently been imoorted or brought into the United States 
contrary to the law. 

In establishing the first essential element of the 


offense, it is necessary that the defendant have. facilitated in 


some manner the concealment or sale of a narcotic drug. 


In this connection, the term narcotic drug includes 
opium, or any compound derivitive or preparation of opium: 
To establish the second essential element of the 


offense contained in the third count of the indictment, it is 
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necessary that the defendant at the time that he so facilitated 
the concealment or sale of the narcotic drug have done so 
fraudulently or knowingly. The intent which is a necessary part 
of a fraudulent act is the specific intent to deceive. 

If, however, the defendant, in facilitating the conceal- 
ment or sale of the narcotic drug, specifically intended to 
deceive, it is immaterial whether the Government was in fact 
deceived or whether it in fact sustained any monetary, loss, any 
tax loss to the Government. 

An act is done knowingly if done voluntarily and 


purposely and not because of mistake or inadvertence. 
y In establishing the third essential Slenent of the 
offense, it is necessary that the narcotic drugs, the conceal- 
ment or sale of which the defendant facilitated, have previously 
been imported or brought into the United States contrary to the 
law. 

It is unlawful to import or bring any naxcotic drug 
into the Untied States except such amounts of crude opium and 
coco leaves except as the Commissioner of Narcotics is authorized 
to prescribe by regulations; and. no crude opium = be imported 
or brought in for the purpose, that is, for any illegal purpose. 
And certainly not to have the opium manufactured into heroin. 


In establishing the fourth essential element, it is 


necessary that the defendant at the time that he so facilitated 


the concealment or the sale of the narcotic drug have known that 
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the narcotic drug had been imported or brought into the United 
States contrary to the law. 

It is provided by law that whenever on trial for a 
violation, ithe defendant is shown to have or have had possession 
of the narcotic drug, that such possession shall be deemed 
sufficient evidence to authorize conviction unless the defendant 
explains the possession to the satisfaction of the jury. 


This means that if the Government has proved. beyond 


a reasonable doubt by direct evidence that the defendant -—- 


I am still referring to the three defendants -- had possession 
of a narcotic drug, you may, if you see fit to do so, infer 
from that fact alone of such possession that the defendant 
is guilty of the offense contained in count three unless the 
fact of such possession is explained to your satisfaction. You 
are not required to find the defendant or the defendants guilty 
merely from the act of such possesion, but you may do so if -- 
it is exclusively within your power to, your province to 
determine whether the Government has proved beyond a reasonable 
doubt by direct evidence that the defendant had possession of the 
narcotic drug in question, or of a narcotic drug. 

And, if An, whether the Government has further proved 
beyond a reasonable doubt by direct evidence the absence of 
Revenue stamps from the narcotic drug in question while in the 


defendant's possession, and if so, whether you will from the 


circumstances infer that the defendant is guilty of the offense 
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charged. 

This provision of law does not change nae fundamental 
rule that the defendant is presumed to be innocent until 
proved guilty beyond a reasonable doubt. In other words; .the 
law is that if you find the defendant has in his possession 
drugs and tha- the defendant is innocent and has fully explained 
to you, to your satisfaction, which proves beyond a reasonable 
doubt he has unknowingly had in his possession drugs then 
obviously you would find the defendant not guilty. 

on the contrary, if you find that the Government has 
‘proven to your satisfaction beyond a reasonable doubt that he 
had in his possessior the narcotic drug in question knowingly 
or the narcotic drugs, and that they did not have the stamps 
and he proves that, or they prove that beyond a reasonable doubt, 
then if consistent with all of the other elements contained in 
the case you may find the defendant or the defendants guilty. 

Bear in mind, ladies and gentlemen of the jury, that 
at no time is the responsibility shifted. That is, the burden 
of proof, beyond a reasonable doubt, shifted to the 


defendant. You have theinferences that the law provides, that 


“the Court hopes thatyou understand. Theinferences that the law 


provides. 
But, the responsibility is on the Government to prove 
beyond a reasonable doubt to your satisfaction that the defendant 


or the defendants had possession of the narcotic drug in question. 
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And, they, of course, must prove that to your satis- 
faction beyond a reasonable doubt. 

Now, the Court has referred to specific intent, and 
intent means that a person had the purpose to do a thing. It 
means that he made an act or he performed an act of the will 
to do the thing in question. It means that the thing was done 
consciously and voluntarily and not inadvertently or accidently. 

Now, some cririnal charges require only a general inte 
as the Court has already told vou in this particular case, in 
two ane three; it recuires the specific intent. 

c Now, where this is so, and that is so far as specific 
intent is concerneé, whether this is so and it is shown that a 
person has knowincly committed an action which the law makes a 
crime, with the intent, and it may be inferred from the doing 
of the act. Other offenses require a specific intent, and 
specific intent, the Court will now instruct you on what consti- 
tues specific intent, and specific intent requires more than a 
mere general intent to engage in a certain conduct or to do a 
certain act. A person who knowingly does an act which the law 
forbids intending with bad purpose either to disregard or dis- 
obey the law may be found to act with specific intent. 

How, ladies and gentlemen of the Jury, proof of intent 
The intent ordinarily cannot be proved directly because there 


Gs no way of looking into the mind of an individual, to + 


determine how the mind is working, and scrutinizing the 
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operation of the human ‘mince. fut, you ray infer as to the 
defencant's intent from all of the circunstances surrounding 
circumstances, 2ny statererts mace, any acts scenes you 

may consicer ny staterent made, any act cone, OF omitted by the 
defendant, ane all other facts and circumstances in connection with 
the case which you heve heard from the evidence which hes been 
submitted to you. 

You may infer that a person oréinarily intenés the 
natursl and probable consequences of acts xnowingly gone or 
knowingly omittec. 

An act is done knowingly if ¢oene voluntarily, and 
that is, done voluntarily and withcknowledae, and not because of 
any mistake , inadvertence OF accicert. 

Also, ladies an@ gentlemen of the Jury, you are in- 
structed that as to the offenses allegede in Count two and in 
Count three, you have been advisec concerning the inferences 
from possession. Now, the law pertainirs te possession 
recognizes two kinds of possession, actual possession, and 
constructive possession. 


A person who knowingly has airect physical control 


over a thing at 4 given time is then in actual possession of 


it -- possesion in this particular case, ef the narcotic in 


-question. 
A person whe although not in actual possession know- 


ingly has the power and the centrol at & given time to exercise 
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d@ominion or control ever the narcotics in question either hy 
airectly or throuch another person or perscns is then in 
constructive possession of the thing in question, which in this 
particular case is narcotics. 


The law recognizes also that possession may be sole or 


If one person alone has actual or constructive po- 


session of narcotics in this particular case, then he is in sole 
possession. 

If two or more persons share the actual or constructive 
possession of the thing, the possession is joint. In other 
words, if they have control, dominion, direction of the 
particular thing in question then it is joint control. 

Now,mere presence, ladies and gentlemen of the Jury, 
mere presence in the vicinity of a narcotic drug or mere 
knowledge of its physical location does not constitute 
possession. 

If you would find beyond a reasonable doubt that the 
defendant or the defendant's either atone or jointly with others 
had actual or constructive possession of the narcotic drug 
described in the indictment then you may find that such narcotic 
drug was in the possession of the defendant or the defendants 
within the meaning of the word, possession, as used in the 
instruction. 


You may not find the defendant or the defendants 
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quilty of the sale of narcotic drugs unless vou fina that the 
Government has proved beyond a reasonable doubt that the 
defendant is the person who committed the offense. 

If the circumstances cf the identification are not 
convincing beyond a reasonable doudt, then you must find the 
defendant or the defendants not guilty. 

Now, she burden is on the Governront to prove beyond 
a reasonable doubt not only that the offense was committed as 
allese2? in the indictment but also that the defendant or the 


defendants ere the persons who committed the offense in question. 


Nou must be satisfied beyond a re2sonable doubt of the accuracy 


of the identification of the parties in question before vou may 
convict the defendant or the defendants. | 

If the circumstances of tie identificstion are not 
convincing beyend a reasonable Goudbt then you must fine the 
defendant net quilty. I say the defendant, or the 
defendants. : 

Now, then, ladies and qentiemen cf the Jurv, in this 
case we have more than one person charged with the offenses, that 
is, commission of the offense alleceaé in the indictnent. in 
other words, we have three. 

Now, the Goveranent contends that these persons were 
acting jointly in the commission of the offense. 


Now, there has bcen testimony -- I say there has 


been testimony, that is for you to determine -- to the effect 
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that the actual acts performed which constitute the offense 
were performed by one or two persons ana the other person or 
the other persons acted in conjunction, that they were not the 
ones who actually performed the acts in question. 

Now, it is the contention of the Government that 
each of the three Cefendants were present at the time and the 
place where the acts were committed and that they were there 
for the purpose of aiding and abetting the principal offender 


in the commission of the offense. 


Now, if you find that the offense was committed by 


‘another person, and you further find that these defendants or 
any of them was present at the time in question and at the place 
in question, you may then consider whether or not all or any of 
them was present for the purpose of aiding and abetting the 
principal offender. 

A person aids and abets another in the commission of 
a criminal offense or a crime if he knowingly participates or 
associates himself in some way with the criminal venture with 
the intent, with the intent to commit the crime in question, 

% . 

participates in the act as something he wishes to bring about, and 
seeks by some action to make it succeed. 

Now, some conduct by the defendant must be of an 
affirmative character in furtherance of a common criminal 
-design or purpose is necessary- 


Mere physical presence by the defendant at the time 
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and at the olace of commission of such offense is not by itself 
sufficient to establish his guilt:-‘so far as aiding and abetting 
is concerned. But it is not necessary that any specific time 

or mode of committing the offense shall have been advised or 
commanded or that it shall have been committed in the particular 
manner instigated or agreed upon in advance. 

Nor is it necessary that there shall have been anv 
direct communication between actual verpetrator who committed 
the act and the verson who aided and abetted. 

To find the defendants gnilty as aiding and abetting, 
the Government must prove beyond a reasonable aoubt that the de- 
fendant or the defendants were present at the tine of the offense 
and that they were present for the mrpose of advising and to aid 
and to abet another person in the commission of the offense. 

If you have a reasonable doubt that the defendant did 
not aid or abet another in the crime in this particular case, 
if vou find that there was a crime cornitted, then and in that 
event, you would find the defendants not guilty. 

On the contrary, if you find from the evidence that 
they did aid and abet, that they assisted in some way, that 
they advised, that they connived, that they had Contra that 
they instructed, even theugh there was no earetics of the 
allegd narcectics in this particular case, then ae far as the law - 


is concerned, they are guilty of aiding and abetting; you need 


not find the defendants cuillty unless you find beyond a reasonable 
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@oubt that they 2id varticipate. that they did aid, that they 
aid abot, and that they assisted in some manner. 

Now, cbviousivy, ladies and gentionen of the Jury, the 
agaling ané abetting which you perhaps hear about more often 
than another would be one perscn robbing a bank and another 
person in a car “riving the alleged rebber awav, so far as aiding 

ahetting is conserned. Bet, they must -- You must find on 
Aing and abetting that they had some advice, some control, 
that they in some way cennived, that they participated, and 
that they were concerned with the success of the crine, and 
naturally, that they knew that the crime was to be committed. 

Now, ladies and zentleczen of the Jury, the Court is 
fully cogrizant cf the time, but the important factor is that 
thie is ar irzortent case to the Gevernment. This is an irpor- 
tant cease to the three deferdarts. The Ceurt has intentionally 
slewly instracted the Jury on cormlicated instructions, and you 
will select from your grewp a foreman or a foreweman. You will 
discuss all of the facts and all cf the circumstances, and in 
the event thet veuv desire to have any exhibit that has been 


introduced, bea2r in mind, ladies and gentlemen of the Jury, that 


some papers have been identified but have not beer introduced 


into eviderce. 
Now, the Court cannot, you carnot have those. Only 
these exhibits that have been introéuced into evicerce.. 


Mrs, Meador explains that the heroin is the only 


4ng 


exhibit that has Leen introduced into evidence. 
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Now, you will give to this particular matter the con- 


sideration that I know thatyou recognize that it deserves, that 
it is, as I have already told you, a important case to the 
Government and to these defendants. And you ie arrive at 2 
unanimous verdict, and you will make;each onc of these éefendants 
are entitled to separate consideration, just 2s eeacas you were 
trying three cases. The mere fact that they may know each 

other, let's say, that they associate in any way’, is of no 
consequence, vou must find that the Government mast prove 

their quilt to your satisfaction beyond a reasonatle doubt, so 
far as each defendant is concerned. 

Now, pees verdict will be not guilty on each defendant, 
or guilty. And the mere fact that you find one defendant not 
guilty does not mean that it controls on the tier two. You 
may find all three defendants not quilty, you may find ail 
three defendants guilty. The meze fact that you make a finding 
on one does not control on the other so far as sen8 verdict is 
concerned. | 

Any particular instructions? 

AT THE BENCH: 

MR. ADDAMS: With regard to Your Honor's last 
instruction, Your Honor, I think it might be just slightly 
confusing. I understood Your Honor to close by saying that the 


Jury could find all three quilty or all three not guilty. 
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I woule suggest that Your Honor add that they may 
fine some guilty on some counts or some not guilty on some 
counts. 

All right. 
IN CPEN CCURT: 

ThE wRT: Ladies and gentlemen of the Jury, to 
avoid any confusion, your verdict naturally may be not guilty 
on one defendant, or guilty on one defendant; not guilty on 
another defendant, guilty on another defendant. 

Zn other words, it does not have to be consistent. 
-The mere fact that you make a finding as to one defendant does 
netcontrol ‘so far as the other defendantsibecause as the Court 
has alreacy told you each Gefendant is entitled to your 
separate consideration. 

Z 
Is that all right? 

FR. ADDAMS: ‘That is fine. Satisfactory. 

IR. SHCRTER: I don't know whether Your Honor told 
them as to any verdict they render the finding must be 
unanimous verGicttof all 12 of then. 

Tt OPEN CCURT: 


THE COURT: Ladies and gentlemen of the Jury, if the 


Court has not already told you, your verdict must be unanimous. 


AT THE BENCH: 


MR. ROSEN: I would also ask the Court to admonish 
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them if there is any questions they not mark down how they 
stand. 

IN OPEN COURT: 

TEE COURT: Ladies and gentleren, of the Jury, if 
you sheuld want any additional questions:that won hone to ask 
the Court, yeu can write a note and will you iease refrain 
from indicating the status of your deliberation? 

In other words, how you happen to be yoeting ata 
particular time. 

The Court is not concerned, the cmmeeh oe not con- 
cerned; the defendants are not concerned until such time as 
you arrive at your unanimous verdict. 

AT THE BENCH: 

MR. SEORTER: Your Nopor, my principal concern is the 
instruction on entrapment, and the general instruction that 
was in the Junior Bar Association Manual I thought was a good 
instruction, and the one that Your Fonor agreed ~ give except 
Your Eonor was rot qoing to give the last paragraph of it. 
There was to be a change in the first paragraph co the effect 
that the defendant Johnson maintained that he was entrapped to 
commit the offense rather than telling the Jury oes there 
was some evidence of entrapment in the case; that change was 


agreeable with us. Put when Your Honor read the instruction 


as you agreed, it seemed te me parts of it was left out, 


especially the part dealing with what constituted the inducement, 


412 475 
and it was net in ry opinion clearly given to the Jury, and 
the Jury, T don't think has a aocd understanding of what 
entrapment is based en, what Your Fonor has told the Jury. I 
think that there were parts of it that Your Honor neglectec:'to 
include in there. And I would ask Your Honor very candidiy to 


re-reag@ to the Jury the instruction on entrapment so that the 


Jury can have a good clear understanding cf it. That is the 


only thing that Mr. Johnsor has in his case is his defense of 


entrapment, and I think if the Jury doesn't have a clear under- 
standing that he is standinc nake2 before the Jury. 
ef TRE COURT: All right. 

IN OPEN COURT: 

TRE COURT: Ladies and gentleren of the Jury, the 
counsel has reazestea that the Court explain er instruct again 
on the entranment, which the defendant Johnson raised. 

The defendant Johnson raised the question of entrap- 
ment. It is your recollection that controls on the basis that 
he was induced by promises, Fy threats, by something, but he 
was not mentally concerneé with cormission of any crime whatso- 
ever. It was dore at the suggestion, at the inducement of the 
officer of the law. 

Now, the Court feels that it has already explained to 
you, in other words, $f the person, if 2 person is net likely 
to commit an act but he commits the act because of the sugges- 


tion or the inducement or the threat or the intimidation of a 


Als 


police officer, then obviously he is not guilty. 
Because, the act was performed, had no intention to 


‘commit the act, he committed it only upon the suggestion of 


AT THE BENCH: 

THE COURT: Is that satisfactory? 

MR. SHORTER: Your Honor, I would ge if you would 
read the instruction back to them because it is more to it than 


ithat. It also involves the idea that once the entrapment is 


r police officer. 
{ 
i 
i 
} 
| 
\ 


in the case, the Government has the burden to prove that the 


11 [man was not induced, and there is also a precise definition 
12 |of what constitutes inducement. 


THE COURT: No. The thing I am concerned about is going 


MR. SHORTER: I didn't want you to do that. 

THE OOURT: No, but you argued yesterday that the -- 
MR. SHORTER: Yes, sir. : 

THE COURT: ‘Thatit was in Detroit. 

MR. SHORTER: Yes, sir. 

THE COURT: When? 

December 14? 


MR. SHORTER: Yes, sir. 


‘| ever to this action? 


MR. SHORTER: Yes, sir. That was our theory. Yes, 
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It began back on the l4th and that it carried through 


THE COURT: I think they understand. 


MR. RUDY: Your Honor, I have a problem in regards to 


ithe entrapment instruction. I would like to request that the 
i 


} 
| 
Court give the instruction from the standpoint that the law | 
7 lenforcenent officers were not precluded from using artifice | 
8 rand stratagem such as decoys or undercover agents to apprehend : 
S le person engaged in criminal activity. I was following very | 
jearefally this, and quite frankly, that particular section did 


d 
11 pRet come clear to me, sir, sitting in the courtroom. ir 


ii. 
it 
12 | 
13 i— Your Honor stated to the Jury that it was the Government's 


| 
14 contention that all of the defendants were present at the time 
# 


10 


In addition to that, I just have one other matter, 


15 { and the place the acts were committed and again later in the 
! 

16 || Same instruction that the defendants were present at the time 

17 of the offense and present with the other defendants. Your 


1g || Boner. the Government's contention has never been that during 


19 the trial. The contention of the Government was that Mr. 


| 
| Bryant was the guiding force and that these other two defendants 


20 
21 went out and committed, actually committed the acts. 
THE COURT: You mean on aiding and abetting? 
“wR. RUDY: ‘That is correct, Your Honor. The point 
-am-trying to get at is the Government would request that the 


Jury be instructed that all the defendants could be found 
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jvdaty without finding that they personally committed each of 
lthe acts constituting the offense or that they mere personally | 
foresent at the commission of the offense and this is sacemene 
4 Iwith the first paragraph of the Junior Bar Association Instruc-+ 
il ; 


5 |tions. 


6 | - IN OPEN COURT: 


td 


{ 


THE COURT: Ladies and gentlemen of the Jury; on aid- 


g jing and abetting, if the Court instructed the Jury that all of | 


| | 
10 eens together, at the commission of the alleged offense, if | 


11, (you find that an offense was committed, then the Court would 
{ 


12 = to correct that. Aiding and abetting can be by control, 


| 
9 Lo three defendants, that it was necessary that they all be 


3 | direction, of one of the participants who was not present. 
14 Iza other words, in aiding and abetting all parties do not have 
15 be present at the ocmmission of the offense. 

16 AT THE BENCH: 


MR. RUDY: Thank you, Your Honor. That is what I had 


n mind, Your Honor. | | 
R MR. ADDAMS: I'd just like to note my exception for | 
@ record and for the reasons previously stated to the aiding | 
abetting instruction. : 
THE COURT: All right, that will be denied. 
MR. ROSEN: I will join with Mr. Addams in his 
pptions. | 


THE COURT: What do you want to do with your problem? 


MR. SHORTER: I would appreciate it, Your Honor, if 
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you would re-read the whole instruction. 


THE COURT: Now, I am going into the evidence because) 


MR.' SHORTER: I wouldn't want you to discuss the 
ti 
evidence. 


S THE COURT: Well, I have to. I have to say that io 
- allege that it was committed on the 14th, and that is why I was 
8 trying to stay away from it. 

MR. SHORTER: Well, I think Your Honor can read it. 


THE COURT: Bat they are thinking of the 30th and the 


1 31st, and you are claiming that it was on the 14th? 


MR. SHORTER: Yes, sir. 
THE COURT: Now, I will gladly give it over again, but 


I have to go into the factswhich I think is extremely 


mR. SHORTER: I think if Your Honor begins to discuss 

172 phe evidence and the facts in the case, it would be detrimental} 
THE COURT: Sure, it would. 

. SHORTER: Because I don’t see how Your Eonor could 


i 
— on the evidence in any way that would embody the gist 
20 f 

pe eur position and also the gist of the Government's position. 


THE COURT: You see, I have stayed away from all the 


But, Your Honor, we are entitled to have 


41% | 
THE COURT: Yes? But when was the entrapment? When| 


lwas the entrapment? Put it on the record. 


MR SHORTER: In my judgment, Your Honor, this 


\defendant was entrapped beginning initially on the 14th of 

| i 

December, when he had his initial contact with this agent. The 
| ' 
j 

'agent, I believe entrapped the man by dangling in front of hin} 


| : 
af 1a box of capsules that apparently the defendant wanted. But 


i A . i 
8 [for which the agent would only take narcotics. And this is the 


' 
{ 
1 


H 
| 
i 


9 'agent's testimony. Thereafter, the agent falsely promised 


10 |ito give him --- 


IN OPEN COURT: 
THE COURT: Ladies and gentlemen, you can take a few 


12 esos but please don't start your deliberations, will you? 


(Whereupon, at 11:07 A. M., the Jury retired for 
a brief recess to the Jury Room.) 


THE COURT: Because the Court may call you back i 


AT THE BENCH: 

MR. ADDAMS: May counsel consult? 

MR. SHORTER: Well, Your Honor, my position has to be 
that you can give the standard instruction without a comment or 
the evidence, and that is what I would ask you to do. 

THE COURT: Well, I have to refer to the 14th. 

Not only that, but it is going to bring in use Dee Ss 
MR. SHORTER: I hate to see my instruction bring in 


anybody, Your Honor, and i don't think it is necessary. I 
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think that we can just talk about just a general law instruction 
on entrapment. 

MR. ADDAMS: Wouldn't it be appropriate, Your Honor, 
just to re-read the instruction again without commenting on the 
evidence? I think that is what Mr. Shorter would be satisfied 
with. 

THE COURT: But the important factor is that he is 
not claiming the 30th and the 3lst. He is claiming that it 
happened on the 14th, and this is not before the Jury. 


MR. SHORTER: We are claiming that what took place 


a 
on the 3lst is a part of what became a continuation. 


THE COURT: But it started on the 14th. 

MR. SHORTER: Yes, sir, and continued to the 30th. 

THE COURT: Now, I have to tell them. Because 
ebviously from the testimony in the case that it was certainly 
no entrapment on the 30th or the 3lst, you even said. 

MR. SHORTER: It began on the 14th, Your Honor. 

THE COURT: you even said to the Jury, we agree that 
there was a transfer of heroin. 

MR. SHORTER: Right. I concede that. 

MR. RUDY: Your Honor, as I understand Mr. Shorter's 
position, he is claiming that the entrapment began on the 14th 
and the crime actually committed on the 30th was as a result 
of entrapment that took place on the -- back on the 14th. 


MR. SHORTER: And that there were some elements of 
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entrapment even on the 30th and 31st. 

MR. RUDY: Your Honor, the Government would like to 
request along with Mr. Shorter that the standard instruction on 
entrapment merely be re-read. There were parts of the original 
instruction that were read that I didn’t understand, frankly, 
sir, and I was following very closely, and I think it might clear 
it up for the Jury and it might satisfy the Jury |and all of us 
if we might have the instruction re-read. 3 

THE COURT: And you want your instruction included? 

MR. RUDY: Yes, the fact that the Government may 
mse “decoys” and artifice. 

THE COURT: All right, bring the Jury ioe 

(Whereupon, at 11:19 A. M., the Jury returned to 

the courtroom and the following proceedings were had.J 

[The defendants are present.] 

THE COURT: Ladies and gentlemen of the Jury, at the 
request of counsel, and the counsel pertaining to the defendant 
Johnson, the Court will again instruct you on entrapment. 

Now, bear in mind, that it pertains only to the 
defendant Johnson. 

Now, the defendants maintain that Government Officials 
induced the unlawful conduct with which the defendant Johnson is 
charged. If any official of the Government either acting 


~“airectly or through agents induced an'; otherwise unwilling 


person to commit an unlawful act and the person would not have 
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committed the act but for the inducement by the Official or 

his agent that person is not criminally responsible for the act. 
On the other hand, if the Government did not induce the 

conduct because the defendant was predisposed or ready to commit 


by 
the offense and was =herely afforded an opportunity,/the 


Government to do so, he may be found guilty provided that the 


Government has proved all essential elements of the offense beyond 
a reasonable doubt. 

fhe Government must prove beyond a reasonable doubt 
that the defendant was not induced to commit the unlawful conduct 
with which he is charged because he was méerelgvafforded an 
opportunity! to comait the offense, being predisposed or ready 
to do so. 

Now, the defendant, and bear in mind, ladies and 
gentlemen of the Jury, that the Court is referring to the one 
defendant, the defendant, so far as the inducement is concerned, 
or the inducement may take different forms such as fraudulent 
representations, threats, or other forms such as holding out 
to the defendant the promise or hope of reward. 

However, the law so far as in this particular matter 
is concerned ——- However, the law enforcement officials are not 
precluded from utilizing artifice and strategem, such as people, 
such as the use of undercover agents, to affirm or to make a 
case so far as the defendant is concerned, to arrest a person 


engaged in a criminal enterprise or act, provided that they 
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merely afford the opportunity or the facility for the 
commission of the offense by one already predisposed or ready to 
commit it. , 

It is for you and you alone to determine on the basis 
of the evidence which you have heard whether the Government has 
proved beyond a reasonable doubt -hat it did not induce the 
defendant to commit the offense with which he is charged. 

If you have a reasonable doubt whether or not the 
defendant was induced to commit the offense with which he is 
charged by the activity of the lawenforcement officials of the 
covernmens or their agents, you must find the defendant in this 


case not guilty. 


If you find to the contrary, obviously, it is your 


duty to find that there is no entrapment. = 

All right. Anything else? 

MR. SHORTER: May we come to the bench? 

THE COURT: All right. | 

AT THE BENCH: 

MR. SHORTER: ‘The only comment I would have, Your 
Honor, <a; that the definition of inducement was not complete 
because it also involves the idea of Sereenasont but I think -- 
I don’t know. It just strikes me that it is still not clear to 
the Jury. | 

MR. RUDY: And, Your Honor, the Governnent would ask 


that the Jury be instructed that the Government can use 


strategy as well as decoys and undercover persons to apprehend 
persons. I think I have to agree with Mr. Shorter that one of 
theinducements that may be taken into consideration can be 
persuasion. But on the other hand, I'd also like, the Govern- 
ment would request that the Jury be instructed that the law 
enforcement officials can use strategy as well as undercover 
persons in the apprehension of criminal persons. Other than 
that, the Government has nothing further. 

THE COURT: All right. 

OPEN COURT 

THE COURT: Ladies and gentlemen, you can go to your 
= room, and please don’t start your deliberation for a 
few moments. The Court will clarify a situation that is before 
the Court. Will bring it to your attention. So, I will call 
you back in. 

{Whereupon, at 11:30, the Jury was excused for 

a brief recess.] 
{Discussion in chambers off the record.] 


{Whereupon, at 11:40 A. M., the Jury re-entered the 


Courtroom, as well as all the parties and the 


following proceedings were had:] 
OPEN COURT: 
THE COURT: Ladies and gentlemen of the Jury, at the 
request of counsel, the Court will so far as entrapment is 


concerned, will again go over it. That is, part of it, and so 
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far as inducemtn is concerned, and inducement may take different 
forms such as persuasion, fraudulent ean Seen one threats, 
or other acts, other coersive acts such as holding out the 
promise of hope of reward. 

However, law officials are not precluded from utilizing 
artifice and strategy such as the use of undercover agents to 
affirm a person engaged in a criminal enterprise, 

Now, is that satisfactory? 

MR. SHORTER: Yes, sir. 

MB. RUDY: Satisfactory, Your Honor. 

THE COURT: All right. 

All right, ladies and gentlemen, the one alternate 
juror will be excused with thanks from the Court! for your service, 
and the twelve ladies and gentlemen will proceéd to the Jury 
Room. The Court, to assist the Jury will furnish a verdict 
form which will indicate that you will make a finding of not 
guilty er guilty on each count of the indictment’ and pertaining 
to each defendant. The responsibility is now in your hands. 


(Whereupon, at 11:45 A. M., the Jury retired to the 


Jury Room to begin their deliberations.] 


MR. ROSEN: May we be excused? 

THE COURT: Where are you going? 

MR, ROSEN: I have to go to Judge Smith. I have 
matters across the street. I ama witness in a case in front 


of Judge Smith and they are waiting for me. 


THE COURT: All right. 
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[5:30 P. MM.) 
(Defendants are all present.] 

TEE COURT: Gentlemen, the Court intends to call the 
Jury in to ascertain from the Jury whether they care, whether 
their desire is to deliberate further now, explaining to them 
that they are not going to go to dinner, or whether they would 
rather come back tomorrow morning. 

Any objection? 

ROSEN: No, Your Honor. 

ADDAMS: No, Your Honor. 

RUDY: No objection. 

JONES: No, Your Honor. 

COURT: All right, bring the jury in. 

THE DEPUTY U. S. MARSHAL: For the record, Your Honor, 
I gave the foreman an envelope. He put the verdict form in it 
and he has it in his possession. 

THE COURT: Will the foreman please rise or the fore 
woman? Mr. Poreman, the Court is cognizant of the long day that 
you have had. The Court with the consent of all parties are 
desirous of knowing whether the Jury care to deliberate further 
this evening or whether they would like to be excused. 

If the Court sends you to dinner, it takes two and a 
half to three hours, and it is sort of wasted time, but the 


Court intends to request that you return tomorrow morning rather 


than Monday morning. 
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So, if you feel that you can arrive atia verdict 
this evening in a comparatively short period of time, or in the 
event that you feel that you would rather be excused and come 
back tomorrow morning, the Court will take recognition of your 
desires. So, if you will all step out, you can decide what you 
want to do. : 

[Whereupon, at 5:33 P. M., the Jury retired to 

the Jury Room at the direction of The court.1 
[5:37 P. 4.] 

[Jury present and the defendants are all present. ] 

THE COURT: Mr. Foreman? : 

THE FOREMAN: Your Honor, the majority of us would 
’ like to leave tonight, and come back tomorrow morning. 

THE COURT: All me The Jury will be excused 
until 10 o'clock. Not 9:30 bat 10 o'clock tomorrow morning, 
and the Court will strenuously admonish you that even though 
you are now deliberating that you discontinue all deliberation 
pertaining to this matter until you come back to your jury room 
tomorrow morning, and in the event, as the conee has already 
admonished you, in the event that anyone talks to you pertaining 
to the case, notify the Deputy U. S. Marshall or notify the 
Court directly, and under no circumstances aitenues the case 


among yourselves or with any outside party. 


So, you are excused at this time until 10 o'clock 


tomorrow morning. 
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MR. ADDAMS: Your Honor, will counsel have to be 
present or on call, as we were today? 


COURT: You can be on call. How long will it 


ADDAMS: Saturday morning there is no problem. I 


It is only five minutes from here on a clear day. 


ROSEN: I will be at the other court. I will 
keep in check with you. 
(Whereupon, at 5:30 P. M., the above-entitled case 


recessed, to reconvene the next day, Saturday, January 31, 1970.) 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


UNITED STATES OF AMERICA J 


Vv. j Criminal Case No. 1291-69 


HERBERT W. JOHNSON, et al 


Washington, D.C. 
January 31, 1970 [Saturday] 
The above-entitled matter came on for further 
hearing before the Honorable LEONARD P. WALSH, United States 
District Judge, and a Jury, at 9:30 A. M. 
APPEARANCES : 


[As heretofore noted.] 


OFFICIAL REPORTER: 


Mrs. Shirley J. Hatch 
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{12:30 P. 2 PROCEEDINGS 


[The defendants are present.] 


{Mr. Jones and Mr. Rosen are present.] 


[Mr. Rudy is present for the Government.] 

MR. ROSEN: Your Honor, before the Jury comes in, Mr. 
Addams is not here for the purpose and with the consent of 
Defendant Bryant, I am going to represent Mr. Bryant and stand 
in for Mr. Addams. 

THE COURT: All right. And the Court just talked with 
Mr. Shorter, and he stated that the arrangements had already 
been made, is that correct? 

MR. JONES: That is correct. 

THE COURT: Mr. Jones? 

MR. JONES: That is correct. 

THE COURT: The defendants have been notified, 
have they not? 

MR. JONES: I have discussed it with Mr. Johnson and 
Mr. Johnson agrees that Mr. Shorter will not be here and I 
will handle that, if Your Honor please. Is that right? 

DEFENDANT JOHNSON: That is right. 

THE COURT: What about Mr. Bryant? 

MR. BRYANT: Yes, sir. 

THE COURT: Now, the question that has been asked is 
a re-instruction on aiding and abetting as given yesterday. The 


Court, in order to avoid any chance of mistake is going to have 
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Mrs. Hatch, who has it in her notes, as given, read it to the 


Jury. So that there can be no mistake as tothe instruction that 
was given on aiding and abetting. 

MR.RUDY: Your Honor,there is only Ereisoreiont 
yesterday, you might note that when we came to the bench, the 
Government had requested that an additional portion of that 
instruction be given, and I imagine it would be incorporated 
but I would just like to put on the record that the Government 
would request that portion relating to the fact that the 
aarees a6 not have to be at the location where the offense is 
“taking place necessarily to be convicted of nto aE 

THE COURT: Did the Court instruct? | 

MR. RUDY: After your main instruction, Your Honor, I 
came to the bench and there were a number of ad@itions and 
when I suggested that this be added at that tine from the bench, 
you instructed the Jury on that portion. | 

THE COURT: Now, all counsel agree that in order to 
be correct, you are approving the procedure? 

MR. JONES: If Your Honor please, I would cave no 
objection to the re-reading of the instruction on aiding and 
abetting providing it is read, the first part, and Your 


Honor's correction in the second part. 


THE COURT: All right. 


(Whereupon, at 12:45, the Jury entered the courtroom 


and took their assigned seats in the Jury Box.] 
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THE COURT: Good morning. 

THE JURY: Good morning. 

THE COURT: Ladies and gentlemen of the Jury, Or, 

Mr. Bristoe, you are the foreman of the Jury? 

THE DEPUTY CLERK: Will you stand, please, sir? 

THE COURT: The Court would like to, the Court has your 
note. Do you have the answer pertaining to aiding and abetting? 
Now, the Court had intended and had made arrangements to send 
the Jury to lunch up to the Annapolis Hotel, and that the bus is 
here and it is ready. 

i The Court wants to know whether or not the Jury would 
rather have the instruction now, and continue deliberation, or 
go to lunch and then be instructed when they return. 

So, if you can just step out for a second and confer 
with your fellow jurors because the Court intends that the 
instruction be read to you by the Court Reporter in the exact 
language as given to you yesterday. 

THE POREMAN: Well, Your Honor, we had considered 
this lunch thing before we came in and we have decided we would 
like to forego lunch and hear the instruction and continue 
deliberation. 

THE COURT: All right. Fine. 

THE REPORTER: (Reading) 


“THE COURT: Now, then, ladies and gentlemen of the Ju 


in this case we have more than one person charged with the 


offenses, that is, commission of the offense alleged in the 
indictment. In oher words, we have three. 

"Now, the Government contends that en TESS were 
acting jointly in the commission of the offense. | 

“Now, there has been testimony -- I say there has 
been testimony, that is for you to determine -- tol the effect 
that the actual acts performed which oonstitute the offense 
were performed by one or two persons and the other person Or 
the other persons acted in conjunction, that they were not the 
ones who actually performed the acts in acess 

‘ "Now, it is the contention of the Government that 
each of the three defendants were present at the time and the 
place where the acts were committed and that they were there 
for the purpose of aiding and abetting the principal offender 
in the commission of the of fense. 

"Now, if you find that the offense was committed by 
another person, and you further find that these defendants or 
any of them was present at the time in question and at the place 
in question, you may then consider whether or not all or any 
of them was present for the purpose of aiding and abetting the 
principal of fender. 

®a person aids and abets another in the commission of 
a criminal offense or a crime if he knowingly ae or 


associates himself in some way with the criminal venture with 


the intent, with the intent to commit the crime in question, 


participates in the act as something he wishes to bring about, 
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and seeks by some action to make it succeed. 

"Now, some conduct by the defendant must be of an 
affirmative character in furtherance of a common criminal 
design or purpose is necessary- 

"Mere physical presence by the defendant at the time 
and at the place of commission of such offense is not by itself 
sufficient to establish his guilt ‘so far as aiding and abetting 
is concerned. But is not necessary that any specific time 
or mode of committing the offense shall have been advised or 
commanded or that it shall have been committed in the 
particular manner instigated or agreed upon in advance. 

®Nor is it necessary that there shall have been any 
direct cormunication between actual perpetrator who committed 
the act and the person who aided and abetted. 

"To find the defendants guilty as aiding and abetting, 
the Government must prove beyond a reasonable doubt that the 
defendant or the defendants were present at the time of the 
offense and that they were present for the purpose of advising 
and to aid and to abet another person in the commission of the 
offense. 

"If you have a reasonable doubt that the defendant did 
not aid or abet another in the crime in this particular case, 


if you find that there was a crime committed, then and in that 


event, you would find the defendants not guilty. 


®on the contrary, if you find from the evidence that 
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they did aid and abet, that they assisted in some way, that 
they advised, that they connived, that they had control, that 
they instructed, even though there was no touching of the 
alleged narcotics in this particular case, then so far as the 
law is concerned, they are guilty of aiding and aneeeings you 
need not find the defendants guilty unless you find beyond a 
reasonable: doubt that they did participate, that they did aid, 
that they did abet, and that they assisted in ponel nanner 

"Now, obviously, ladies and gentlemen arte Jury, the 
aiding and abetting which vou perhaps hear about os often 
than another would be one person robbing a bank ais another 
person in a car driving the alleged robber away, =5 far as aiding 
and abetting is concerned. But you mst find on the aiding and 
abetting that they had some advice, some control, that they in 
some way connived, that they participated, and that they were 


concerned with the success of the crime, and naturally, that they 


knew that the crime was to be committed.” 


(reading further:) 

“THE COURT: Ladies and gentlemen of the Jury, on 
aiding and abetting, if the Court instructed the Jury that all 
of the three defendants, that it was necessary that they all be 
present together, at the commission of the alleged offense, if 


you find that an offense was committed, then the Court would 


like to correct that. Aiding and abetting can be by control, 
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by direction, of one of the participants who was not present. 
In other words, in aiding and abetting all parties do not have 
to be present at the commission of the offense.” 
THE COURT: 7.311 right. Ladies and gentlemen, you 
may retire to your Jury Room, and you want to further deliberate, 


is that correct? 


THE POREMAN: That is right, Your Honor. 


{Whereupon, at 1 o'clock, P. M., the Jury resumed 

their deliberations, in the Jury Roon.] 

MR. ROSEN: Your Honor, I would request that in the 
transcript or the record of the case, there be some reflection 
that Miss Hatch at this juncture read the instruction that the 
Court gave yesterday on aiding and abetting from her notes. 

In other words, that there should be some notation 
or some record in the record. 

THE COURT: That is why the Court requested before 
the instruction was given whether there was any objection. 

MR. ROSEN: No, we don't have any objection, but I 
would just ask that there be some notation in the record that 
at this juncture, Mrs. Hatch read the Court's instruction 
previously given on aiding and abetting. 

THE COURT: Yes, because as you perhaps know, if the 
Court re-instructed on aiding and abetting counsel for the° 
respective panties may contend that it was not in accordance 


with the instruction given yesterday. 
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. . United States of CSS Oriminal Ho. 
= ; No. 1291-69 


$2 © CARLTON B. BRYANT 


,  Onthis Wth day of Maroh 619 7O came the attorney for the 
government and the defendant appeared in person and' hig counsel Nicholas Addans, 


esq 
It Is ADJUDGED that the defendant upon his plea of? not guilty and ea finding of 


I guil ty. 
im has been convicted of the offense of 


| SALE OF NARCOTIC DRUES (count one) | 
ain violation of Title 26, United States Code, Section 705(a) 


&. PURCHASE AND SALE OF NARCOTIC DRUGS NOT IN ORIGINAL STAMPED PACBAGE 
| Inv iolation of Title 26, United States Code, Section k704(a) 


an charged? in counts] & 2 
# and the court having asked the defendant whether he has anything to say why judgment rhould not 
f be pronounced, and no suilicient cause to the contrary being shown or appcazing to the Court 


It Is ADJUDGED that the defendant is guilty as charged and convicted. , 


Ir Is ADJUDGED that the defendant is hereby committed to the custody of the Attorony General or 
a his authorized representative for imprisonment for a period of* 
TWELVE (12) YEARS on count one 


TWO (2) TO TEN (10) YEARS on count two, said sentences. 


iby the counts to run concurrently. 
It Is ORDERED that the Clork delivér.a certified copy of thin judgment and commitment to the 


| United States Marshal or other qualified GMcer and = the copy serve ar tho commitment of the 
j defendant. — . 


Si ids IEONARD P. SALSH | 
MOASEAA BLASAASAL Lhd SSAEAV ES United States District Judge. 
7 pees | Clerk. : 


A True Copy. Certified thin day of ......Mareh, 1970" 


| (Signed) ..Robort M, Stenrna_ _ (By) Cy. PRO 
ny uly ‘lerk, 


Pnited States District Court for the District of Colunhia 
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UNITED STATES OF AMERICA 


ss. 
Carlton 5. Bryant 
eee era orent 


NM. STPARNT 


NOTICE OF APPEAL GLERA 


Name and address of appellant Carlton E, Bryant 
4922 - 12th street, N.E. 
Washington, D.C. 


Name and address of appellant’s attorney Nicholas A Addams : 
NOW - 933 Washington Bldg. Fed. 16, 1970 - 1707 “N* St.,NoWe 
Washington, D.C. 20005 Washington, D.C. 
W711 ; 36 
Offense 


26 U.S.C. 4705(a)5 26 UeSeCe 4704(a)3 21 U-S.Ce 174 
Concise statement of judgment or order, giving date, and any sentence 


January 31, 1970, jury verdict of guilty, 26 U.S.C. 4705 (a) 
and 26 UeSeCe 4704 (a)e 


Name of institution where now confined, if not on bail 

District of Columbia Jail 

I, the above-named appellant, hereby appeal to the United States 
Court of Appeals for the District of Columbia Circuit from the above- 
stated judgment. 


- February 10, 1970_ | . CUB rrgeatt\ 


Appellant 
Carlton E. Bryan 


X 


Attorney for Appellant. 
Nicholas A ideas 
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By Philip Greer * ‘elt said. “I am very unhappy | 

, ‘Weshington Post Stat Writer to report that most orpanized i; 
BOCA RATON, Fla., Dec. 10—A ‘massive indictment ; ‘crime syndicates are protected | 
of public officials with alleged links to organized crime | (by, state. andi local rover 
is expected in the next week to 10 days, Attorney Gen- Speen ee neat 
eral John N. Mitchell said here today. i} Gn Washington, a Justice i 


Mitchell refused to identify the localities involved, but .|Department spokesman TC | 
“4 jfused to £0 beyond the Attor-}: 


- |said they were in the same state as a recent case involv- General’ 
ing tics between Internal Rev- sa : . er ease oot Se cece 
enue Service agents and crim. where IRS agents had been H 

inals, which would place it inj. prosecuted recently, he noted | 
|New. Jersey.” ; 1" L|that one former agent was in! 
The Attorney. General spoke | a ay dicted on June 19 in Hacken-! 
before the convention of thei’ 7 N SS bcos <a. 

Investment Bankers Associa-;" = ‘lin New York in recent years) 

tion here, as a fill-in for Jess! ; “| Mitchell also linked the| 

W. Unruh, minority leader of}. crime syndicates to Wall; 
the California Assembly, whoj, : ies nd poche a of 

.| was unable to attend. \s 2 secari ne mute POSS}: | 

Calling criminal activity “n > A 2 No eS | 
serious problem of large di-|' h you know he's at your sont 
mension,” Mitchell said: | | el -window,” he sid a 300!" 

“In one particular state, a), . : Istock Kersh “Andi 
great portion of the Internal ; =o ere. “And} 
Revenuc Service was con-|. = mee how your securities; 
trolled by organized crime |: | |have decn disappearing. 

= Congress Scored 


syndicates. In this same state 
within the next week or 10! a He criticized Congress for! 


days, there is going to be al: 5 ‘al sow action on appropri 
: priations | 
massive indictment of public). . 3 . " if 
officials on the local level. In|! ‘s — wae Sere 
that same state, throuch activ. |: el ing Se ococrans! a eR 
ities we are conducting. WS), . crime. He also said the Nixon 
-lare going to break up proba: |. > administration bh a 
bly the largest gambling syn) é nies rah ration has sent Con-} 
dicate that's ever been broken | ” fe ok n\sress more than 20 Proposals | 
up In this country.” Te ee that “not 
Other Areas Involved ‘ : Mitchell said that criminal 
Mitchel! said the indict-}, e)links with government have 
ments wit! be a result of inves-|: eee xtreached into the Justice De- 
tigations by the Justice Dx}, .. : ~ sg Apartment itself. He said that 
partment's strike force on of}: * 441 members of: the depart- 
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26 United States Code 4704 (a) 


(a) General requirement. -- It shall be unlawful 
for any person to purchase, sell, dispense, or distribute 
narcotic drugs except in the original stamped package or from 
the original stamped package; and the absence of appropriate 
taxpaid stamps from narcotic drugs shall be prima facie evidence 
of a violation of this subsection by the person in whose pos- 


session the same may be found. 


ns 
26 United States Code 4705 (a) 
(a) General requirement. -- It shall be unlawful for 


any person to sell, barter, exchange, or give away. narcotic drugs 


except in pursuance of a written order of the person to whom such 


article is sold, bartered, exchanged, or given, on a form to be 


issued in blank for that purpose by the Secretary or his delegate. 
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18 usc 3500 


Demands for production of statements and reports 
of witnesses 


(a) In any criminal prosecution brought by the United States, no, 
statement or report in the possession of the United States which 
was made by a Government witness or prospective Government wit- 
ness (other than the defendant) to an agent of the Government shall 
be the subject of subpena, discovery, or inspection until said wit- 
ness has testified on direct examination in the trial of the case. | 

(b) After a witness called by the United States has testified on 
direct examination, the court shall, oa motion of the deiencant, or-+ 
der the United States to produce any statement (as hereinazter de- 
fined) of the witness in the possession of the United States which 
relates to the subject matter as to which the witness has testified. If 
the entire contents cf any such statement relate to the subject matter 
of the testimony of the witness, the court shall order it to be delivered 
directly to the defendant for his examination and use. 


(c) If the United States claims that any statement ordered io be 
produced under this section contains matter waich does not relate 
to the subject matter of the testimony of the witness, the court shail 
order the United States to deliver such statement for the inspection 
of the court in camera. Upon such delivery the court shall excise 
the portions of such statement which do not relate to the subject 
matter of the testimony of the witness. With such material excised, 
the court shall then direct delivery of such statement to the defend+ 
ant for his use. If, pursuant to such procedure, any portion of such 
statement is withheld from the defendant and the defendant objects 
to such withholding, and the trial is continued to an adjudication of 
the guilt of the defendant, the entire text of such statement shail be 
preserved by the United States and, in the event the defendant ap; 
peals, shall be made available to the appellate court for the purpos¢ 
of determining the correctness of the ruling of the trial judge. 
Whenever any statement is delivered to a defendant pursuant to 
this section, the court in its discretion, upon application of said 
defendant, may recess proceedings in the trial for such time as it 
may determine to be reasonably required for the examination of 
auch statement by said defendant and his preparation for its use in 
the trial. | 

(d) If the United States elects not to comply with an order of the 
court under paragraph (b) or (c) hereof to deliver to the defendant 
any such statement, or such portion thercor as the court may direct, 
the court shall strike from the record the testimony of the witness, 
and the trial shall procced unless the court in its discretion shall 
determine that the interests of justice require that a mistrial be 
declared. . 


(e) Tho term “statement”, as used in subsections (b), (c), and (d) 
of this section in relation to any witness called by the United States, 
means— =k ; 


(1) a written statement made ‘by said witness and signed or 
otherwise adopted or approved by him; or . om 
(2) a stenographic, mechanical, electrical, or other recording, ; 
or a transcription thereof, which is a substantially verbatim re- 
cital of an oral statement made by said witness to an agent of 
_ the Government and recorded contemporaneously with the mak- 
ing of such oral statement. 


